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MCS-90 Financial Responsibility and Update 
 

Mark Shreve 
Garan Lucow Miller, P.C. 

 
 
I. What is MCS-90?  

A. The MCS-90 is an endorsement on a trucking company’s liability insurance policy, 
required by the Federal Motor Carrier Safety Regulations, which serves as a surety 
for safety of the public. Even if the trucking company is not entitled to liability 
coverage due to some exception or exclusion in the insurance policy, an injured 
member of the public may recover under the MCS-90 endorsement and the 
insurance company may then seek reimbursement from the trucking company.  See, 
e.g., Canal Ins. Co. v. Carolina Cas. Ins. Co., 59 F.3d 281, 283 (1st Cir. 1995); John Deere 
Ins. Co. v. Truckin’ U.S.A., 122 F.3d 270, 274 (5th  Cir. 1997).  

B. The purpose of the Federal Motor Carrier Act (”F.M.C.A.”), and the regulations 
issued under the Act, especially the MCS-90, was to stem the unregulated use of 
vehicles in interstate commerce, which threatened public safety. Integral Insurance 
Company v. Lawrence Fulbright Trucking, 930 F.2d 258 (2nd Cir. 1991).  

C. One of the “significant aims” of federal rules regulating motor carriers is to eliminate 
the “attendant difficulties” of allocating of financial responsibility for damage and 
injuries to members of the public. Transamerican Freight Lines v. Brada Miller Freight 
Systems, Inc., 423 U.S. 28, 37, 96 S.Ct. 229, 46 L.Ed.2d 169 (1975). Accordingly, the 
MCS-90 has been construed and applied to protect members of the public injured by 
interstate motor carriers from uncompensated losses by mandating coverage where 
there would otherwise be no coverage. American Alternailve Ins. Co. v. Sentry Select ins. 
Co., 176 F.Supp.2d 550 (E.D.Va., 2001). 

D. A motor carrier of property has a duty under federal law to guaranty its financial 
responsibility for injuries to the public. To protect the public from uninsured 
interstate motor carriers, federal law imposes an $11,000 penalty on motor carriers 
who fail to include the MCS-90 endorsement in their insurance policies.  49 C.F.R. 
§378.17.  Further, anyone who aids or abets a motor carrier in procuring a policy 
without a MCS-90 is subject to civil and criminal penalties.  49 C.F.R. §§390.13, 35, 
37. 

E. “Purchasing insurance coverage under an MCS-90 endorsement is one way for a 
carrier to fulfill this duty.” Harco National Insurance Company v. Bobac Trucking et al, 
1995 WL 482330 at 4 (N.D.Ca. 1995); Barbarula cxr Estate of He v. Canal Ins. Co., 353 
F.Supp.2d 246 (D.Conn. 2004). The MCS-90 is not insurance coverage per se; it 
operates as a suretyship for the benefit of the public and is appended to a motor 
carrier’s liability policy. See, e.g., Canal Ins. Co. v. Carolina Cas. Ins. Co., 59 F.3d 281, 
283 (1st Cir. 1995); John Deere Ins. Co. v. Truckin’ U.S.A., 122 F.3d 270, 274 (5th Cir. 
1997).  The MCS-90 endorsement guarantees payment of minimum amounts, as set 
forth in the regulation to an injured member of the public.  49 C.F.R. §387.7, 387.9.  
A MCS-90 endorsement is intended to eliminate the possibility of denial of coverage 
by requiring the insured to pay any final judgment recovered against the insured for 
negligence in the operation, maintenance or use of a motor vehicle, subject to federal 
financial responsibility requirements, even though the accident vehicle is not listed in 
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the policy or some other policy defense may preclude coverage. 
F. The MCS-90 does not create in the insurer a duty to defend, but only a duty to the 

public to pay any judgment against the motor carrier resulting from the negligence in 
operation, maintenance or use of motor vehicles, even if they are not specifically 
listed on the policy. See, e.g., Canal Ins. Co. v. First Gen. ins. Co., 889 F.2d 604, 614 (5th 
Cir. 1989); Industrial Indem. Co. v. Truax Trucklines, Inc., 45 F.3d 986, 991 (5th Cir. 
1995); National Am. Ins. Co. v. Century State Carriers, Inc., 785 F.Supp. 793, 795 (N.D. 
IN. 1992). 

G. “The MCS-90 endorsement only applies where: 1) the underlying insurance policy to 
which the endorsement is attached does not provide coverage for the motor carrier’s 
accident, and 2) the motor carrier’s insurance coverage is either not sufficient to 
satisfy the federally prescribed minimum levels of financial responsibility or is non-
existent.” Carolina Casualty Ins. Co. v. Yeats, 584 F.3d 868 (10th Cir. 2009)  [Emphasis 
supplied.] 

H. MCS-90 is applicable to interstate motor carriers, and not intrastate motor carriers.  
As to intrastate motor carriers, state law will apply.  Canal Ins. Co. v. J. Perchak 
Trucking, Inc., 2009 WL 959596 (M.D. PA.), Thompson v. Harco National Ins. Co., 120 
S.W.3d 511 (2003). 

 
II. United States federal laws and safety regulations require motor carriers to guarantee their 

financial responsibility to the public. 
A. The Motor Carrier Act requires proof of financial responsibility by one of three 

methods: 
1. Endorsement(s) for motor carrier policies of insurance for public liability 

under §29 and §30 of the Motor Carrier Act of 1980.  (Form MCS-90) issued 
by an insurer(s); 

2. A motor carrier surety bond for public liability under §30 of the Motor Carrier 
Act of 1980 (Form MCS-82) issued by a surety; or 

3. A written decision, order, or authorization of the Federal Motor Carrier Safety 
Administration authorizing a motor carrier to self-insure under §387.309, 
provided the motor carrier maintains a satisfactory safety rating as determined 
by the Federal Motor Carrier Safety Administration. 

B. The United States strictly regulates insurance policy for interstate motor carriers and 
has numerous requirements to secure safety on our roadways. First, minimum 
insurance requirements are specified by United States Federal Motor Carrier Safety 
Regulations (F.M.C.S.R.). These minimum requirements vary based upon a number of 
variables, e.g. weight of vehicle and cargo being hauled. 
1. Minimum Levels of Liability1 

$ 750,000  Vehicles over 10,000 lbs; Non-hazardous  
freight carriers 

$1,000,000  Including gasoline and oil. 
$5,000,000  Including liquified petroleum gas in excess of 

3,500 gal.2 

                                                 
1  See 49 C.F.R. 387, Minimum Levels of Financial Responsibility for Motor Carriers. 

 
2   Under Michigan law, pursuant to the Michigan Court’s interpretation of the Michigan No Fault Act, property 
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C. A trucker with United States Department of Transportation authority for interstate 

hauling must have the mandatory required limits of insurance coverage, as well as a 
MCS-90 endorsement, attached to the policy. 49 C.F.R. §387.15. The mandatory 
insurance and MCS-90 endorsement are BOTH required for a trucker to obtain 
interstate hauling authority. 49 U.S.C. '13906; 49 C.F.R. §387.7, 387.9. 

D. The MCS-90 endorsement is not insurance.  However, it obligates an insurer to pay 
an injured party, regardless of any potential coverage defenses. An insurer who is so 
obligated may then recover its payment from its insured. See: Powers v. Meyers, 101 
Ohio App 3d 504 (1995), Lv. app. den., 73 Ohio St. 3d 1413 (1995). The intent 
behind the MCS-90 requirement is to fill coverage gaps and assure that the motor 
carrier complies with the financial responsibility requirements of the Federal Motor 
Carrier Safety Act.  The MCS-90 applies on a per accident basis, not a per personal 
claimant basis, Carolina Casualty Ins. Co. v Karpov, 559 F.3d 621 (7th Cir. 2009). 

E. The MCS-90 endorsement must be attached to a trucker=s liability policy issued to a 
motor carrier, for the purpose of providing notice to the general public that all 
criteria of the financial security requirements have been met. 

F. For motor carriers subject to federal regulation, insurers must cause insurance 
policies to be endorsed for public liability. The most common form of such 
endorsement is the MCS-90, which amends the insurance policy to fill coverage gaps 
and to ensure compliance with the Motor Carrier Act and FMCSR.  It remains in 
effect continuously, until replaced or cancelled according to special cancellation 
requirements independent of the policy’s cancellation requirements. It is considered 
public information, and registered motor carriers must keep it available to the public 
for inspection. 49 C.F.R. §387.7(e); 49 C.F.R. §387.29; 49 C.F.R. §387.7(b)(1); 49 
C.F.R. §387.3i(b)(i). While the F.M.C.S.A. has exclusive jurisdiction over interstate 
motor carriers and is the primary repository for financial responsibility filings, the 
carriers file proof of insurance in their base registration state, which upon approval, 
issues a registration receipt that authorizes operation in all jurisdictions under a 
federal permit. 49 C.F.R. §1023 and 1162. Canadian and Mexican trucking companies  

  operating in the U.S. must also comply. 49 C.F.R. §350(a)(8), 
G. The MCS-90 covering the owner of a tractor or trailer also covers permissive users, 

including vicarious “logo liability,” so that the judgment need not be against the 
named insured. See, e.g., John Deere Ins. Co. v. Nueva, 229 F.3d 853, 856 (9th Cir. 2000); 
Integral Ins. Co. v. Lawrence Fu Trucking, 930 F.2d 258 (2nd Cir. 1991); Reliance Nat’l Ins. 
Co. v. Lewis, 2001 U.S. Dist Lexis 12901 (Aug. 24, 2001); Lynch v. Yob, 768 N.E.2d 
1158 (Ohio 2002); Pierre v. Providence Washington Ins. Co., 730 N.Y.S. 2d 550 (N.Y. 
App. Div. 2001); But see, Tamara 13. Goorevitz, et al, “Coverage Expansion in Tractor 
Trailer Insurance?,” 47:2 For The Defense 40 (Feb. 2005).  Even though the vehicle 
is not listed or covered on the insurance policy, if the company named on the policy 
is operating the vehicle by placard or by its interstate licensing there is MCS-90 
coverage. 

 H. The MCS-90 overrides policy exclusions that would otherwise defeat coverage, 
including non-cooperation and notice clauses, Campbell v. Bartlett, 975 F.2d 1569, 
1580-81 (10th Cir. 1992), and presumably including exclusions for intentional acts, 

                                                                                                                                                             
protection insurance is limited to $1,000,000, despite the higher requirements under the Motor Carrier Act.  See 
M.C.L.A. 500.3121. 
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intoxication, etc. Richard M. Mosher, “Liability Endorsements and Financial 
Responsibility,” 47:2 For The Defense 45, 49 (Feb. 2005).  However, exclusions for 
intentional acts are likely to preclude MCS-90 coverage for the reason that the MCS-
90 endorsement language states, “resulting from negligence.”  

I. However, MCS-90 endorsement will not be incorporated into a policy of insurance 
as a matter of law.  Waters v. Miller, 564 F.3d 1355 (11th Cir. 2009).  In a recent 
important decision, the 11th Circuit held that there was nothing to indicate to the 
insurer that the insured was operating their tractor trailer interstate.  The matter 
arose when a Progressive Insurance Company policy expired by its own terms.  The 
District Court found that Progressive had not notified the federal agencies as to the 
cancellation of the policy.  The 11th Circuit concluded that the injured claimant did 
not present sufficient evidence to support the conclusion that Progressive knew or 
should have known that the prior insured was operating the tractor/trailer in 
interstate commerce.  Therefore, the Court would not rewrite the insurance policy to 
include the MCS-90 endorsement.  However, as the 11th Circuit noted some Courts 
have incorporated the endorsement into the policies as a matter of law.  Prestige Cas. 
Co. v. Mich. Mut. Ins. Co.,  99 F.3d 1340, 1348; Travelers Ins. Co. v. Tranp. Ins. Co., 787 
F.2d 1133, 1139 (7th Cir. 1986); Hagans v. Glen Falls Ins. Co., 465 F.2d 1249, 1252 (10th 
Cir. 1972).  It is important to note that if there is evidence that the insurer knew it 
was insuring an interstate motor carrier, the cases indicate the Courts may well 
incorporate the MCS-90 endorsement as a matter of law.  See Howard v. Quality 
Express, Inc., 128 N.N. 79, 989 P.2d 896, 900 (1999).  Also, note the civil and criminal 
penalties under 49 C.F.R.  §§390.13, 35, 37. 

 
III. MCS-90 Payment Obligations. 
 

A. The MCS-90 endorsement language is dictated by federal statute. (A copy of a typical 
MCS-90 is attached as Appendix A).  The language of this endorsement creates an 
obligation to pay on the part of the insurer when: 

1. A “final judgment” is recovered against the insured for public 
liability; 

2. Resulting from “negligence in the operation, maintenance or use of 
motor vehicles” subject to this section; 

3. For bodily injury to or death of any person 
a. other than: 

i. injured=s employees while engaged in the course of 
their employment; 

     ii. or property transported by the insured 
 

B. Generally when the conditions are met, the insurer is obligated to pay damages, 
within its limits of liability, regardless of any conditions, provisions or limitations 
contained in the policy.  The MCS-90 endorsement also provides that all “terms, 
conditions, and limitations in the policy remain in full force and effect.” 

 
1. Unless notice of cancellation is sent to the federal motor carrier safety 

administration, the mcs-90 continues to require coverage by the insurer, even 
if insured was provided with notice of cancellation. If the MCS-90 is not 
cancelled with the Federal Motor Carrier Safety Administration, the “public” 
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continues to assume and operate as if the motor carrier is F.M.C.S.A. 
compliant - and the insurer remains liable.  Notice to the Interstate 
Commerce Commission is only effective 30 days after receipt. 

 
Practice Point:  If the insured stops paying premiums, proper cancellation 
notice should also include notice to the F.M.C.S.A..  Keep in mind that if the 
policy expires pursuant to its normal terms, notice still must be given to 
F.M.C.S.A., therefore, if notice is given on the last date of the policy, 
exposure remains for an additional 30 days.   

 
Also, it is recommended that cancellation notices to the F.M.C.S.A. be sent 
by certified mail to prove that they received it. 

2. The MCS-90 provides coverage even where there is only vicarious liability.  

“The principle argument is that the plain meaning of the language 
employed in the MCS-90 endorsement is that the insurer must indemnify 
even where the insured or one of its agents is not actively negligence.  We 
agree.”  “We therefore hold that when a judgment is entered against the 
owner of a motor vehicle insured under the MCS-90 endorsement, the 
insurer is obligated to indemnify, even when the judgment is based on a 
theory of vicarious liability.”  Integral Ins. Co. v. Lawrence Fulbright Trucking, Inc., 
930 F.2d (1991).  

 
3. Certain exceptions to MCS-90 coverage have developed. 

 
a. In Armstrong v. United States Fire Ins. Co., 606 F. Supp. 2d 794 (E.D. 

Tenn. 2009), the Court held that the insurer of a trailer’s lessor had 
no duty to defend or indemnify the truck’s lessee in a tort action, by 
virtue of the policy’s federally mandated MCS-90 endorsement.  The 
policy had an exclusion that stated that the lessees of the vehicles (in 
this case the trailer) were not insured under the policy.  The policy, 
however, did contain a MCS-90 endorsement.  The Court found that 
the lessee would be deemed a permissive user of the vehicle (the 
trailer).  However, the owner of the trailer was never sued in any of 
the litigation arising from the accident.  As a result the Court 
concluded after an extensive analysis that the term in the MCS-90 
endorsement referencing “the insured” is the motor carrier named in 
the policy of insurance.  Since the named insured was the lessor, the 
statute requires that there be insurance to pay for each final judgment 
against the lessor, however, the lessor was not a defendant in the 
action, and therefore, the Court concluded that the lessor’s MCS-90 
endorsement would not apply to the driver or the lessee of the trailer.  
(Note that this decision involved a claim filed prior to the 
applicability of the Graves Amendment dealing with the limitation of 
liability as to lessors.) 

 
b. Directly on point as to the issue of the application of the Graves 

Amendment as it applies to tractor and trailer lessors is the case of 
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Canal Ins. Co. v. Kwik Cargo, Inc. Trucking, 2009 WL 1086524(D. 
Minn.).  In that case, suit was brought against Kwik Cargo which was 
operating a tractor leased from Clear Lake.  Kwik Cargo was not 
listed on the policy of insurance issued by Canal Insurance.  The 
Canal insurance policy did contain an MCS-90 endorsement.  Canal 
sought summary judgment that Clear Lake was also liable for all 
amounts paid by Canal bringing a claim against Kwik Cargo and 
Clear Lake demanding reimbursement under the MCS-90 portion of 
the policy.  Canal Insurance prevailed on its claim against Kwik 
Cargo pursuant to the terms of the MCS-90.  However, as to the 
lessor, Clear Lake, the Court concluded that any attempt to impose 
vicarious liability for the actions of Kwik Cargo would be precluded 
by the Graves Amendment.  Therefore, Canal Insurance was not paying 
and entitled to reimbursement from Clear Lake. 

 
c. In Sentry Select Ins. v. Thompson, 665 S. Supp.2d 561 (E.D. V.A. 2009) 

the Court held that Sentry Insurance as the insurer of the trailer that 
was involved in the accident was not obligated to pay under the 
MCS-90 endorsement to the Sentry policy for two reasons.  First, the 
Sentry policy did not list either the tractor nor the trailer in any way 
as of the date of the accident.  The claimant attempted to argue that 
the Sentry policy should be amended so the trailer would be a 
covered auto under the policy.  The Court concluded that there 
needed to be a judgment against the “insured” named in the policy 
for there to be an MCS-90 obligation. Since there was no judgment 
against a named insured, Sentry was not required to make payment 
under its policy.  Secondly, the underlying settlement paid by Canal 
Insurance Company exceeded the $750,000 MCS-90 minimums, 
there was appropriate MCS-90 coverage, and the Sentry MCS-90 
endorsement could not be stacked to provide additional coverage. 

 
d. In Canal Ins. Co. v. P.S. Transport, Inc., 2010 WL 817290 (N.D. Miss.)  

The Court held that there was no MCS-90 coverage  when the tractor 
was not pulling a trailer or otherwise carrying cargo, as the driver was 
returning home after performing his duties as a driver for the motor 
carrier.  The Court reasoned that the driver was first “not engaged as 
a for hire motor carrier pursuant to 49 C.F.R. §387 at the time of the 
accident, as he was not being paid by anyone at the time of the 
accident.”  Second, the driver was not transporting property, as he 
was not hauling cargo when it happened, and the driver was not 
engaged in interstate commerce at the time of the accident.  The 
Court relied on Brunson v. Canal Ins. Co., 602 F. Supp.2d 711 (D.S. C. 
2007) in support of its position.  The Court discussed the public 
policy considerations and how it would apply to a MCS-90 
endorsement, however, concluded that the regulations explicitly state 
that it is only applicable to “for – hire motor carriers operating motor 
vehicles transporting property” 49 C.F.R. §387.3(a), and therefore, 
concluded that Canal Insurance did not have to pay any judgment 

Page 6



recovered against the insured with respect to the accident.  (Canal 
had also issued “bobtail” coverage in the amount of $100,000, but 
the claimants wanted to make a claim against the motor carrier policy 
MCS-90 coverage of $750,000.)  

 
4. MCS-90 provides the paying insurance company with the right of 

reimbursement from its insured, for any payments it has made that would 
not otherwise be its obligation due to applicable exclusions.  While this 
generally this can be an uncollectible right, as noted, supra, various insurance 
carriers have tried to expand this opportunity for recovery. 

 
5. The Courts continue to hold that there is no MCS-90 coverage when the 

accident occurs outside the United States.  Lincoln General Ins. Co. v. Morquecho, 
501 F.3d 436 (5th Cir. 2007); Canal Indemnity v. Galindo, 2009 WL 2921863 
(C.A. 5 (Tex)) (Sept. 14, 2009).  The Galindo Court held that, even though the 
accident occurred only a  mile into Mexico and the vehicle had a MCS-90 
endorsement, there is no MCS-90 coverage.  

 
C. Priority of coverage between the carrier issuing the MSC-90 endorsement and other 

insurance policies is determined by the excess and other insurance clauses of the 
respective policies. See, e.g., Empire Fire & Marine Ins. Co. v. J. Transport, Inc., 880 F.2d 
1291, 1295 (11th Cir. 1989).; Carolina Cas. Ins. Co. v. Underwriters Ins. Co., 569 F.2d 304 
(5th Cir. 1978). If an insurer pays a claim under the MCS-90 endorsement that it 
would not otherwise have been required to pay under the terms of the insurance 
policy, it has a right of reimbursement against the insured motor carrier for the claim 
paid, but not for costs of defending the underlying claim against the motor carrier. 
See, e.g., Harco Nat. Ins. Co. v. Babac Trucking, Inc., 107 F.3d 733 (9th Cir. 1997); T.H.E. 
Ins. Co. v. Larsen Intermodal Services, 242 F.3d 667 (5th Cir. 2001).  However, in Canal 
Ins. Co. v Kwik Cargo, Inc. Trucking, 2009 WL 1086524 (D. Minn.) the Court held that 
Canal was entitled to seek its reasonable costs and attorney fees incurred in the 
settlement of the underlying lawsuit and could pursue reimbursement for those costs 
against its insured, who did not list the vehicle on the policy.  The Court concluded 
that Canal would not have incurred these costs and fees but for its MCS-90 
endorsement obligations. 

 
IV. Intra-State Application of the MCS-90. 
 

A. Courts are in conflict as to whether the MCS-90 applies when the motor carrier’s 
particular trip was not subject to federal jurisdiction at the time of the accident, e.g., 
an intrastate shipment. Royal Indemnity Co. v. Jacobsen, 863 F. Supp. 1537, 1542 (D. 
Utah 1994)(MCS-90 applied to intrastate trip hauling exempt commodities); contra, 
General Security Ins. Co. v. Barrentine, 829 So.2d 980, 983 (Fla. 1st Dist. 2002) (not 
applicable to intrastate trip); Branson v. MGA Ins. Co., Inc., 673 So. 2d 89, 92 (Fla. 5th 
Dist 1996); Standard Ins. Co. v. McKissack, 153 S.W.2d 997 (Tex. Civ. App. 1941). 

 
B. However, the MCS-90 endorsement specifically provides that the coverage applies 

“whether such negligence occurs on any route or territory to be served by the 
insured or elsewhere,” so it is arguable for a Court to hold that the endorsement 
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applies whether or not federal regulations actually require it at the time of the 
accident. Fawley Motor Lines v. Cavalier Poultry Corp., 235 F.2d 416, 418 (4th Cir, 1956). 
The MCS-90 endorsement limit applies on a per-accident rather than per-person 
basis. Hamm v. Canal Ins. Co., 10 F. Supp. 2d 539 (M.D.N.C. 1998). 

 
C. Whether or not the MCS-90 endorsement applies in Intrastate Commerce continues 

often to depend on the particular Court.  In Thompson v. Harco National Ins. Co., 120 
S.W.3d 511 (2003) the Court found that at the time of the accident the truck was 
engaged in intrastate commerce even though the trip had started from Wisconsin, 
went to Missouri, and then to Dallas, Texas.  A load was acquired in Dallas and was 
to be delivered to Roma, Texas when the accident occurred.  The Court concluded 
that this particular trip was in intrastate commerce, and therefore, the MCS-90 
endorsement did not apply.   

D. Practice Point:  In evaluating whether you want interstate or intrastate commerce to 
apply, an analysis must be made of the entire accident.  Keep in mind that, in arguing 
that the accident occurred during an intrastate shipment, a motor carrier could create 
substantial issues concerning cargo loss liability by removing the limitations and 
protections provided by the Carmack Amendment and thereby rendering state law 
applicable. 

 
V. The Insurer and the Injured Member of the Public. 
 

A. There is one basic rule of thumb on this issue. The member of the public always 
wins. This is, after all, the reason that the regulations were promulgated in the first 
place. 

B. Typical of the cases is Adams v. Royal Indemnity Co., 99 F.3d 964 (10th Cir. 1996). It 
demonstrates the lengths to which Courts will go to find coverage, yet at the same 
time also shows that those lengths do have some limits. Adams was injured in an 
accident with Hofer. He obtained a $1 million default judgment against Hofer and 
sought to recover that judgment from Royal. Royal had issued two policies, one to 
Geiger and one to Thomas. Each policy contained a MCS-90 endorsement. 

 
Thomas was a partner in the partnership that owned the trailer. The partnership 
leased the trailer to Geiger, who lent it to Hofer. The judgment was only against 
Hofer. The issue, therefore, was whether Hofer was “covered” under either of the 
separate policies issued by Royal to Thomas and Geiger. 
 
The Court first determined that, absent the endorsement, Hofer would not have 
been covered by either policy. He did not qualify as an insured, because the trailer 
was not listed as a “covered auto” under either policy, and neither policy had been 
issued to him (Geiger had purchased “Specifically Described Autos” coverage only). 

 
The Court then considered the effect of the MCS-90 endorsement. Royal argued that 
the MCS-90 endorsement only applied, by its own terms, to the “insured,” and that it 
did not, therefore, apply to Hofer, since he was not an “insured.” Interpreting the 
language of the endorsement which provides that “no condition, provision, 
stipulation, or limitation ... shall relieve the company from liability or from the 
payment of any final judgment,” the Court stated that this language “negates” any 
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limiting clauses in the policy. The definition of “insured” limited it to permissive 
users of covered autos driving vehicles owned, hired, or borrowed by the named 
insured. By “negating” the “covered autos” part of the provision, since this was a 
limiting clause, the Court rewrote the provision to read: “Anyone else. . . while using 
with your permission an auto you own, hire, or borrow.” As to the Geiger policy, 
Hofer was using a trailer that Geiger had “hired” with his permission. The MCS-90 
endorsement therefore required Royal to pay the judgment. 
 
The result was different as to the Royal policy issued to Thomas. Thomas did not 
own the vehicle; the partnership did. Thomas did not give permission to Hofer, 
Geiger did.  Thus, even the MCS-90 endorsement was insufficient to require 
Thomas’ insurer to pay the judgment. 
 

C. Just as the regulations exclude employees of the trucking company, so too does the 
endorsement exclude employees from seeking recovery under the endorsement. 
Specifically, the endorsement provides:  “Such insurance as is afforded, for public 
liability, does not apply to injury or death of the insured’s employees while engaged 
in the course of their employment, or property transported by the insured, 
designated as cargo.” Employees of the insured are not “members of the public.” 

 
1. In the recent case of OOIDA Risk Retention Group v. Williams, 579 F.3d 469 

(5th Cir. 2009), the Court held that a deceased trucking  company proprietor 
who allowed another individual to operate the vehicle was precluded 
coverage.  The operator was deemed to be a statutory employee of the 
decedent, and therefore, 49 C.F.R. §390.5, precluded coverage under the 
MCS-90 endorsement for a claim by the proprietor’s estate against the driver 
in an attempt to collect under the MCS-90 endorsement. 

D. One of the recent and leading cases in the Federal system is Carolina Casualty Ins. Co. 
v. Yeats, 584 F.3d 868 (10th Cir. 2009).  The 10th Circuit’s prior case of Empire Fire & 
Marine v Guarantee National Ins. Co., 868 F.2d 357 (10th Cir. 1989) had created 
substantial confusion among the Circuit Courts.  Carolina Casualty argued that this 
case was incorrectly decided, and proceeded to again approach the 10th Circuit on the 
issue of allowing the MCS-90 endorsement to modify the underlying insurance 
policies by allowing recovery from a policy that otherwise does not provide liability 
coverage and allowing primary liability recovery from a policy that provides only 
excess coverage.  A number of the other Circuits that dealt with this issue declined to 
read the MCS-90 endorsement as modifying the underlying insurance policy.  Kline v 
Gulf Ins. Co., 466 F.3d 450 (6th Cir. 2006).  Carolina lost initially before the 10th 
Circuit, but appealed for an en banc review.  As a result, the en banc panel reversed the 
prior law and concluded that the MCS-90 only applies where the underlying 
insurance policy to which the endorsement attached does not provide coverage and 
where the motor carrier accident and the motor carrier’s insurance coverage is either 
not sufficient to satisfy the federally prescribed minimum level of financial 
responsibility or is non-existent.  The Court held:  

 
 “Under the reasoning, a MCS-90 insurer’s duty to 
pay a judgment arises not from any insurance 
obligation, but from the endorsement’s language 
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guaranteeing a source of recovery in the event the 
motor carrier negligently injures a member of the 
public on the highways. . . .”   
“The MCS-90 should not render the endorsement 
insurer’s primary or co-primary as a matter of law 
where the underlying policy provides otherwise. . . . It 
follows that when the protection of the injured 
members of public is not at stake, the MCS-90 and 
the relevant federal regulations do not address for the 
purpose of dispute between the insured and the 
insurer. . . . 
In sum, the MCS-90 endorsement creates an 
obligation entirely separate from other obligations 
created by the policy to which it is attached.  The 
MCS-90 defines the insurer’s public financial 
responsibility obligation, while the underlying policy 
defines the insurer’s insurance liability obligation.  It 
would make no sense to jump to the insurer’s MCS-
90 endorsement obligation, if the underlying 
insurance policy already provides coverage for the 
accident.”  (emphasis supplied) 

 
Thus, the Court concluded that the triggering circumstances for the MCS-90 would 
be when either there is no other insurance policy available to satisfy the judgment 
against the motor carrier or the motor carrier’s insurance coverage is insufficient to 
meet the federally mandated minimum level.  As a result, the 10th Circuit has now 
joined all other Circuits (except the 2nd Circuit).   

1. In Zurick America Ins. v. Grand Avenue Transport, 2010 WL 682530 
(N.D. Calf.) the Court relied upon Yeats to distinguish the prior 9th 
Circuit decision of John Deere v. Nueva, 229 F.3d 853 (9th Cir. 2000) in 
concluding, “Once the federally-mandated minimums have been 
satisfied, however, the endorsement does not apply.” (emphasis 
supplied).  Thus, where the insurer of the tractor had paid 
$1,000,000, the insurer of the trailer was not required to pay another 
$750,000 because the federally mandated minimums of the MCS-90 
had been satisfied.  
Notation:  The foregoing cases are important in that they preclude 
the attempt to acquire additional coverage from  the trailer or other 
possible excess insurance carriers that may also contain the MCS-90 
endorsement once the initial (arguably primary insurance carrier) has 
provided coverage sufficient to meet the MCS-90 endorsement 
obligations. 

 
VI. The Insurer and Insured. 

A. If the insurer pays pursuant to the endorsement where it would not otherwise have 
had to pay, it is entitled to recover those payments from the insured. The 
endorsement states this expressly and the Courts usually uphold this provision.  
1. A demonstrative example is Harco National Ins. Co. v. Bobac Trucking, 107 F.3d 
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733 (9th Cir. 1996). Harco paid $225,000 on behalf of Bobac as part of the 
settlement of the underlying tort case and then sought reimbursement from 
Bobac. It was undisputed that, but for the MCS-90 endorsement, there 
would have been no coverage under the policy. Bobac argued, however, that 
the failure of Harco to defend the underlying case was a breach of the policy, 
relieving it of its obligation to reimburse Harco. The Court rejected this 
argument. The Court noted that the purpose of MCS-90 was to protect the 
public, not to give a windfall to the insured. Once the member of the public 
had been paid, the purpose of the endorsement had been satisfied, The 
endorsement did not affect the rights of the insurer and the insured as 
between each other.  Moreover, the Court noted, MCS-90 is not really an 
insurance policy, rather a financial responsibility method. Thus, the 
endorsement did not create a duty to defend, meaning that Harco’s failure to 
defend could not be considered a breach of Harco’s obligations. Harco was 
entitled to reimbursement. 

 
VII. Between Insurers. 

A. Cases often involve fights over who is primary and who is excess. It is often 
contended that the MCS-90 endorsement alters in some way the outcome of the 
usual battle over “other insurance” clauses. 

B. There are several variations on “other insurance” clauses, typically resulting in 
debates over “escape” clauses, “excess” clauses, or “co-primary” clauses. In 
construing the impact of any of these clauses in conjunction with MCS-90, there are 
three lines of cases. One holds that MCS-90 in essence trumps all other provisions, 
making the policy with the endorsement the sole primary coverage. This line is in the 
clear minority. 
The second and third lines of cases reject the logic of the first line because the 
purpose of the endorsement is served once the member of the public is paid, and it 
has no effect among parties that the Regulations were not intended to protect. The 
difference between the second and third lines of cases, however, is that the second 
line still requires the endorsement-containing policy to be a co-primary policy, 
refusing to give effect to any excess or escape language in the policy. Such language 
is considered by these cases to be “limiting” language which is “negated” by MCS-
90. 
The third line, by contrast, gives the endorsement no effect whatsoever once the 
member of the public has been protected. In this line, excess or escape clauses will 
be interpreted in the same manner that they would be interpreted in any other kind 
of policy.  See Carolina Casualty Ins. v. Yeats, supra. 
A good discussion of the three lines of cases can be found in Prestige Casualty Co. v. 
Michigan Mutual Ins. Co. 99 F.3d 1340 (6th Cir. 1996). Unlike the other kinds of 
disputes, there is no rule of thumb for resolution of inter-insurer disputes. Since each 
jurisdiction has reached a different result, the law of the particular jurisdiction must 
be consulted in each case. Keep in mind that choice of law rules might be critical in 
resolving these disputes. 

 
VIII. Duty to Defend and Obligations Relating to Default Judgments. 
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A. The MCS-90 endorsement does not create a duty to defend the insured, but only 
creates a duty for the insurer to pay judgments against motor carriers by the public, 
resulting from negligence in the operation, maintenance or use of motor vehicles. 
Even if the insured is not cooperating with the defense, the insurer is going to be 
liable anyway. The only recourse is to seek reimbursement from the insured.  
Therefore, why would the insurer want to give up control of the defense? 
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1. Example: Powers v. Meyers, 101 Ohio App. 3d 504 (1995). 
 

In this case, the driver was carrying five members of his family, in direct 
violation of written and oral instructions from his employer, when he drove 
off the road and over an embankment. The driver and three members of the 
family were killed and two were seriously injured. 
 
An Occupant-Hazard Endorsement@ excluded bodily-injury liability 
coverage for passengers injured or killed in a covered vehicle. However, the 
Court held that the MCS-90 endorsement: 

 
1. Imposed an obligation on the insurer to pay the final judgment; 
2. Conferred on the plaintiffs (as judgment-creditors) a right to proceed 

directly against the insurer to satisfy that judgment; and 
3. Imposed an obligation upon the insured motor-carrier to reimburse 

the insurer for payment the insurer would not have otherwise been 
obligated to make under the provisions of the policy. 

 
2. Example:  McClurg v. Deaton, 380 S.C. 563, 671 S.E.2d 87 

 
Plaintiff instituted this action for injuries received as a passenger in a car 
involved in a motor vehicle accident with a truck owned by New Prime and 
driven by its driver, Deaton.  Zurich became involved and engaged in 
negotiations with the Plaintiff’s counsel.  Unbeknownst to Zurich and New 
Prime, Plaintiff’s counsel filed a Summons and Complaint naming only the 
driver Deaton as a defendant.  Plaintiff acquired service of process on 
Deaton and took a default judgment for $800,000.00.  Upon learning of the 
default judgment, Zurich stepped in to try and get the judgment set aside by 
having New Prime appear.  If argued that it had an interest in the judgment 
pursuant to the MCS-90 Endorsement and that the non-cooperation/late 
notice defense, which might have been available due to Deaton’s failure to 
notify New Prime of the lawsuit, could be completely eliminated thereby 
leaving New Prime vulnerable to being responsible for the entire judgment.  
Zurich would have the right pursuant to the MCS-90 to the language stating 
that: 

The insured agrees to reimburse the company for any 
payment made by the company on account of any 
accident, claim or suit involving breach of the terms of the 
policy, and for any payment that the company would not 
have been obligated to make under the provisions of the 
policy except for the agreement contained in this 
endorsement.   

 
After extensive analysis, the Court allowed New Prime to intervene to attack 
the default judgment against the driver, but concluded that the default 
judgment against the driver was valid and enforceable.  Thus, the plaintiff by 
this somewhat underhanded action could proceed forward and collect against 
Zurich pursuant to the MCS-90 language which states:   
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It is further understood and agreed that, upon failure of 
the company (insurer) to pay for any final judgment 
recovered against the insured is provided herein, the 
judgment creditor may maintain an action in any Court of 
competent jurisdiction against the company to compel 
such payment.  

 
While the insurer may have had a claim back against New Prime, if New 
Prime was uncollectible,  it was stuck paying it all. 

 
Practice Concerns.  

 
The recent trend is for plaintiff’s counsel to focus litigation on the driver or 
possibly the company where they can obtain a default judgment.  This is 
motivated by the fact that even if the case is defensible and there is possibly 
no negligence on the part of the driver and/or trucking company, by 
obtaining the default judgment and precluding the opportunity to defend, the 
plaintiff can collect the $750,000 MCS-90 minimum coverage. 

 
In many cases, the drivers are no longer employed by the trucking company 
and therefore may not be willing to assist in the defense of the litigation.  In 
these situations, drivers who are generally uncollectible, may simply throw 
away the summons and complaint and allow the case to proceed to default 
judgment. 

 
 Therefore, it is extremely important that when an accident happens that has 
any potential for a significant injury, appropriate investigation be done and 
the driver be contacted and advised that if he hears anything from an 
attorney representing a claimant that he immediately advised the insurance 
carrier.  This also applies with regard to the  trucking company. 

 
3.  Example:  Hawthorne v. Ingram Trucking/Hawthorne v. Lincoln General Insurance 

Company (U.S. District Court for the Eastern District of Michigan Southern 
Division). 

 
Plaintiff began negotiations with Lincoln.  Without notifying Lincoln, he 
filed suit and served the trucking company, Ingram.  Ingram was going out of 
business, and ignored the summons and complaint.  A default judgment was 
entered for nearly $1,000,000. Plaintiff counsel sat on the judgment for a 
substantial period of time and then attempted to garnish Lincoln.  Available 
defenses were raised so Plaintiff eventually brought a direct action  pursuant 
to the MCS-90.  The defense was raised that, even though there may be a 
default judgment in this case, there were significant issues as to the lack of 
negligence of the truck driver as well as the nature and extent of the 
plaintiff’s injuries.  The defense proceeded based upon the language that: 
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In consideration of the premium stated in the policy to 
which this endorsement is attached, the insurer (company) 
agrees to pay, within the limits of liability described herein, 
any final judgment recovered against the insured for public 
liability resulting from the negligence in the operation, 
maintenance or use of motor vehicles subject to the 
financial responsibility requirements of Section 29 and 30 

the Motor Carrier Act of 1980.   
 

The defense argued that, for plaintiff to obtain a judgment in this case against 
the trucking company which only had derivative liability, plaintiff still had to 
establish negligence on behalf of the driver before plaintiff could collect 
against Lincoln based upon the MCS-90 direct action.  Despite the Michigan 
Law that the default judgment against the trucking company did not establish 
any negligence but was based solely on derivative liability, the Court still 
concluded that the default judgment constituted an adjudication on the 
merits.  Therefore, the insurer stepped into the shoes of the trucking 
company pursuant to the MCS-90 to fulfill all final judgments recovered 
against Ingram for negligence.  As a result, the defendant (insurer) was barred 
from litigating the underlying ,unadjudicated negligence issue.  Note:  The 
Magistrate Judge had decided this issue to the contrary, finding that the 
insurer could challenge the default judgment based on the negligence 
language of the MCS-90 and try the negligence and damage issues before 
there could be collection against the insurance carrier.  The Federal District 
Court dismissed the leading case on this issue, Green v. Royal Indemnity Co., 
1994 W.L. 267749 (S.D.N.Y. June 15, 1994) claiming that Michigan Law 
concerning default judgments differed from New York Law claiming that 
New York Law provides that a default judgment is only prima facie evidence 
of negligence while Michigan Law represents an adjudication on the merits. 

 
4. Example:  Green v. Royal Indemnity Co., 1994 W.L. 267749 (S.D.N.Y.  June 15, 

1994). 
Green was killed when the rear wheels broke loose from a trailer and struck 
the windshield of his van.  Plaintiff obtained a default judgment against the 
truck rental company, which failed to appear, and entered into a consent 
judgment with Transport in which Transport stipulated to its liability in 
exchange for a promise not to seek additional sanctions and pursue certain 
personal assets.  The judgment was for $1,000,000.  Thereafter, plaintiff 
commenced an action against Royal under the MCS-90 it had issued for the 
Transport company.  Royal raised the issue that it is a surety in regard to the 
MCS-90 and therefore not charged with the defense of the action and not 
bound by the judgment.  The Court found that it was not bound by the New 
York judgment as a surety but nonetheless had a contractual obligation to 
pay the judgment.  Citing the MCS-90 endorsement, the Court found that the 
insurer could not subject the final judgment against the insured to collateral 
attack as a plaintiff would be forced to try her lawsuit twice.  However, the 
Court found there to be a triable issue as to whether the plaintiff’s injuries 

Page 15



resulted from the negligent use or operation of the trailer (which Royal 
insured) under the MCS-90 endorsement.  Accordingly, the Court found the 
endorsement does not require Royal to pay all final judgments against the 
insured “but only those resulting from negligence.”  For Royal to be liable 
under the endorsement, therefore, there must be a showing that Green’s 
death resulted from negligence in the operation, maintenance or use of the 
trailer.  Here, there had been no showing that Green’s death resulted from 
such negligence, because “the issue of negligence was never adjudicated on 

the merits” “rather, New York judgment serves as prima facie evidence 
but not conclusive evidence that transport acted negligently.”  Thus, the 
Court concluded that, despite the default judgment and consent judgment, 
since there had been no trial on the merits regarding  negligence, the motion 
for summary judgment against Royal was denied.  The matter remanded for a 
trial on the negligence issue,  subject to a finding that the default judgment 
served as prima facie but not conclusive evidence of negligence.  The Court 
also concluded that, even without the presumptive evidence of the consent 
judgment, the burden on the plaintiff at trial would be to establish merely 
that someone, not necessarily Transport, was causally negligent with regard 
to the trailer. 

 
Thus, a default judgment in this case did not result in an automatic collection 
against the insurer under the MCS- 90 doctrine. 

 
5. Example:  Pierre v. Providence Washington Ins. Co., 730 N.Y.S. 2nd 550; 784 N.E. 

2nd 52 (2002). 
 
Lack of Notice to the Insurer is not a defense to an MCS-90 Judgment. 

 
One of the leading cases is that of Pierre v. Providence Washington Ins. Co., 99 
N.Y.S. 2nd, 784 N.E. 2nd 52 (2002).  Plaintiff was injured when his vehicle was 
struck by a tractor trailer driven by Harris and employed by the trucking 
company Conquest and pulling a trailer owned by Blue Hen.  Blue Hen had 
purchased an insurance policy from Providence.  Plaintiff sued Harris and 
Conquest and obtained a default judgment against them.  Plaintiff then 
learned that Blue Hen owned the trailer and that Providence had issued a 
policy to Blue Hen.  Plaintiff forwarded the judgment to Providence 
demanding payment.  Providence disclaimed coverage on the grounds that 
the insured breached notice conditions of the policy in failing to timely 
inform Providence of the accident.  The Court concluded that the motor 
carrier who purchased insurance as a so called “named insured” need not 
have been negligent; all that was required is that the accident resulted from 
negligence and that a judgment was entered implicating the endorsement.  
The Court concluded that the MCS-90 is consistent with public policy 
underpinnings of the endorsement; shifting the risk of loss in motor vehicle 
accidents involving tractor trailers operating in interstate commerce by 
guaranteeing that an injured party will be compensated even if a condition in 
the liability policy would otherwise provide the insurance carrier with a valid 
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defense.  Therefore, the Court rejected Providence’s contention that the 
MCS-90 endorsement should not be treated as part of the underlying 
trucker’s policy but should be viewed as imposing conditions distinct from 
those contained in the policy. This was a four to three decision in favor of 
the plaintiff where the three judge dissent was troubled with no one ever 
informed the carrier of the accident until after the entry of the judgment.  
The dissent commented that the language of the form is not to be 
understood as an expression of intent of Congress, but as another term in 
the policy.  The risk for which the insurer issues the policy is redefined by the 
form the insurer did not draft.  They concluded that the majority’s view of 
the MCS-90 eviscerates the policy and creates absolute liability against the 
insurer for anyone injured by the vehicle operating under the motor carrier’s 
registration who obtains a judgment against only the operator.  The Court 
concluded that it substitutes its view of good policy for the express 
provisions chosen by Congress.  It concluded that, had Congress intended 
such a result, it could have easily accomplished this by requiring the 
provisions of the MCS-90 to apply to a judgment not just against “the 
insured,” but against any insured as defined in the liability policy.   

 
 

IX. Conclusion and Comment. 
  The MCS-90 and the decisions dealing with it create almost absolute liability in favor of the 

injured claimant.  It is similar to uninsured motorist coverage, but with the difference that, 
once there is a default judgment, there is automatic collectability up to the lesser of the limits 
of the MCS-90 endorsement, or the amount of the judgment.  The Courts are adopting the 
“public policy goals” that they interpret were behind the MCS-90, commenting that the 
primary purpose of the MCS-90 endorsement is to ensure that injured members of the 
public can collect a judgment from negligent authorized interstate carriers up to the MCS-90 
limits contained in the endorsement.  John Deere Ins. Co. v. Nueva, 229 F.3d 853, 857 (9th Cir. 
2000); Harco National’s Ins. Co. v. Boback Trucking, Inc., 107 F.3d 733, 736 (9th Cir 1997) 
(referencing Canal Ins. Co. v. First Gen. Ins. Co., 889 F.2d 604, 611 (5th Cir 1989) “the purpose 
of the MCS-90 is to protect the public, not create a windfall for the insured.” 
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CSA 2010 
 

Frank M. Fox, Esq. 
The Cavanagh Law Firm 

 
According to The Federal Motor Carrier Safety Administration (FMCSA) CSA 2010 re-engineers the 
existing enforcement and compliance business process to provide a better view into how well large 
commercial motor vehicle (CMV) carriers and drivers are complying with safety rules, and to 
intervene earlier with those who are not. When the program is fully rolled out by the end of 2010, 
FMCSA will have a new enforcement and compliance Operational Model that it believes will utilize 
its resources, and those of its state enforcement partners, more efficiently and effectively.  

 
The Objectives are to increase contact with carriers and drivers; improve performance 
measurements for identifying high-risk motor carrier and driver behaviors; and correct high-risk 
behaviors before they become chronic and habitual. 

 
The new CSA 2010 operational model has three major components: 
 

 Measurement - CSA 2010 measures safety performance in new ways, using 
inspection and crash results to identify carriers whose behaviors could reasonably 
lead to crashes.  

 Evaluation - CSA 2010 helps FMCSA and its State partners to correct high risk 
behavior by contacting more carriers and drivers, with interventions tailored to the 
specific safety problem, as well as a new safety fitness determination methodology. 
(In process) 

 Intervention - CSA 2010 covers the full spectrum of safety issues – from how data is 
collected, evaluated, and shared to how enforcement officials can intervene most 
effectively and efficiently to improve safety on our roads.  

 
Measurement - Within the Comprehensive Safety Analysis (CSA 2010) Operational Model, the 
Safety Measurement System (SMS) quantifies the on-road safety performance of carriers and drivers 
to identify candidates for interventions, to determine the specific safety problems exhibited by a 
carrier or driver, and to monitor whether safety problems are improving or worsening. SMS replaces 
SafeStat in the new operational model. 
 
The carrier SMS uses a motor carrier’s data from roadside inspections, including all safety-based 
violations, State-reported crashes, and the Federal motor carrier census to quantify performance in 
the following Behavior Analysis Safety Improvement Categories (BASICs).  
 
CSA 2010 BASICs (7 Categories): 

 Unsafe Driving — Operation of commercial motor vehicles (CMVs) by drivers in a 
dangerous or careless manner. Example Violations: Speeding, reckless driving, improper lane 
change, and inattention. (FMCSR Parts 392 and 397)  

 

 Fatigued Driving (Hours-of-Service) — Operation of CMVs by drivers who are ill, 
fatigued, or in non-compliance with the Hours-of-Service (HOS) regulations. This BASIC 
includes violations of regulations pertaining to logbooks as they relate to HOS requirements 
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and the management of CMV driver fatigue. Example Violations: HOS, logbook, and 
operating a CMV while ill or fatigued. (FMCSR Parts 392 and 395)  

 

 Driver Fitness — Operation of CMVs by drivers who are unfit to operate a CMV due to 
lack of training, experience, or medical qualifications. Example Violations: Failure to have a 
valid and appropriate commercial driver’s license and being medically unqualified to operate 
a CMV. (FMCSR Parts 383 and 391)  

 

 Controlled Substances/Alcohol — Operation of CMVs by drivers who are impaired due 
to alcohol, illegal drugs, and misuse of prescription or over-the-counter medications. 
Example Violations: Use or possession of controlled substances/alcohol. (FMCSR Parts 382 
and 392)  

 

 Vehicle Maintenance — Failure to properly maintain a CMV. Example Violations: Brakes, 
lights, and other mechanical defects, and failure to make required repairs. (FMCSR Parts 393 
and 396)  

 

 Cargo-Related — Failure to properly prevent shifting loads, spilled or dropped cargo, 
overloading, and unsafe handling of hazardous materials on a CMV. Example Violations: 
Improper load securement, cargo retention, size and weight, and hazardous material 
handling. (FMCSR Parts 392, 393, 397 and HM Violations)  

 

 Crash Indicator— Histories or patterns of high crash involvement, including frequency and 
severity. It is based on information from State-reported crashes.  

 
A carrier’s measurement for each BASIC depends on:  
 

 The number of adverse safety events (violations related to that BASIC or crashes)  

 The severity of violations or crashes  

 When the adverse safety events occurred (more recent events are weighted more heavily). 
 

After a measurement is determined, the carrier is then placed in a peer group (e.g., other carriers 
with similar numbers of inspections). Percentiles from 0 to 100 are then determined by comparing 
the BASIC measurements of the carrier to the measurements of other carriers in the peer group. 100 
indicates the worst performance. 
 

 Data limited to: 

 Commercial Motor Vehicles 

 Violations in Personal Vehicles do NOT count  
 for consequences of serious violations as defined in FMCSR 

 Data must be tied to inspections 

 OOS as a result of a crash does NOT count 

 Violations must be written as FMCSR violations, not state codes 

 49 CFR 392.2 a problem! 
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"Point System" 

 All violations will be assigned points 

 Not the same as points on an MVR 

 Violations weighted by time and severity 

 Points are then converted to percentages 

 FMCSA will not limit total number of points per driver or company 

 Points will follow drivers for 36 months 

 Points will follow carriers for 24 months 
- Driver points do not transfer to future employers, but stay with carrier 

under which violation occurred 
How the math works..... 

 Time weights (multipliers) 
- 0-6 months old = 3 
- 6-12 months old = 2 
- 12-24 months old = 1 

 Out of Service 
- Add 2 points to severity weight prior to multiplying  

 Violation Severity Weights 
- Range from a low of 1 to a high of 10 

 
Example 1: Current Level 1 Inspection  

 Violations found: 
- Brake out of Adjustment 
- Overweight / Overaxle 
- False Log – put OOS for 10 hours 

Time Weight = 3 
OOS Weight = +2 
Severity Weights Brake = 4 Overweight = 7 False Log = 7 
Brake Violation 3x4 = 12 Maint.  
Overweight Violation 3x7=21  Cargo 
HOS Violation/OOS 3x(7+2)=27  HOS 
- The "30 Point Limit" applies to each "Bucket" during an inspection 
 

Example 2: Importance of Time  

 3 Months Old 
- Overweight   21 points 
- No CDL   9 points 

 8 Months Old 
- Unsafe loading of explosives 4 points 
- Improper load securement 20 points 

 13 Months Old 
- Crash with Fatality  2 points  

 
More Math 
Points in each category are converted into percentages based on two Peer Groups: 
Number of power units 
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 For Unsafe Driving / Drug & Alcohol / Crashes 
Number of Inspections 

 For Maintenance / Driver Fitness / HOS / Cargo  

 Percentages change based on action of peers, as well as company 
Moving target! 
 
Evaluation (In Process) - Safety evaluation is the process of determining how to address carriers 
with poor safety performance. SMS is intended to allow FMCSA to more effectively evaluate safety 
performance using new measures for:  

 
1. identifying which carriers require what type of intervention using a policy-driven 

process called intervention selection, and  
 
2. determining which carriers should be proposed "unfit" to operate, using a regulatory 

process called Safety Fitness Determination (SFD).  
(An Unfit Suspension will prohibit a carrier from operating, based on the conclusion of 
a SFD. The details of Unfit Suspension will be described in the SFD Rulemaking.)  

 
FMCSA is developing a Safety Fitness Determination (SFD) methodology, subject to ongoing 
rulemaking, to replace the current system, which is solely dependent on the onsite compliance 
review results. The SFD will expand the use of on-road performance as calculated in the SMS and 
include results of all investigations. It will also allow FMCSA to determine safety fitness on a larger 
segment of the industry. 
 
Intervention - FMCSA and State partners will use measurement results to identify carriers for CSA 
2010 interventions. These interventions will offer an expanded suite of tools ranging from warning 
letters to comprehensive on-site investigations that supplement the labor-intensive compliance 
review to better address the specific safety problems identified.  
CSA 2010 investigators are to be equipped to systematically evaluate why safety problems are 
occurring, to recommend remedies, to encourage corrective action(s), and, where corrective action is 
inadequate, to invoke strong penalties. Interventions are to provide carriers with the information 
necessary to correct problems and to change unsafe behavior early on. Interventions under CSA 
2010 can be broken into 3 basic categories, which are described, in detail below: early contact, 
investigation, and follow-on. 
 
Early Contact 
Warning Letter - Correspondence sent to a carrier's place of business that specifically identifies 
deficient BASIC(s) and outlines possible consequences of continued safety problems. The warning 
letter provides instructions for accessing carrier safety data and measurement as well as a point of 
contact. 
 
Carrier Access to Safety Data and Measurement - Carriers have access to their measurement results 
(BASICs scores), as well as the inspection reports and violations that went into those results. With 
this information, carriers can chart a course of self-improvement. Carriers can also monitor this data 
for accuracy and challenge it as necessary through FMCSA’s DataQs system: 
https://dataqs.fmcsa.dot.gov/login.asp.  
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Targeted Roadside Inspection - CSA 2010 provides roadside inspectors with data that identifies a 
carrier’s specific safety problems, by BASIC, based on the new measurement system. Targeted 
roadside inspections occur at permanent and temporary roadside inspection locations where 
connectivity to the SMS information is available. As Commercial Vehicle Information Systems and 
Networks (CVISN) technologies evolve they will be incorporated into the roadside inspections. 
 
Investigation 
Off-site Investigation - A carrier is required to submit documents to FMCSA or a State partner. 
These documents are used to evaluate the safety problems identified through the SMS and to 
determine their root causes. Types of documents requested may include third party documents such 
as toll receipts, border crossing records, or drug testing records. The goal is to identify issues 
responsible for poor safety performance. If the carrier does not submit requested documents they 
may be subject to an on-site investigation or to subpoena records (see below). 
 
On-site Focused Investigation - The purpose of this intervention is to evaluate the safety problems 
identified through the SMS and their root causes. An on-site focused investigation may be selected 
when deficiencies in two or less BASICs exist. "Focused" on-site investigations target specific 
problem areas (for example, maintenance records), while "comprehensive" on-site investigations 
address all aspects of the carrier’s operation. 
 
On-site Comprehensive Investigation - This intervention is similar to a CR and takes place at the 
carrier’s place of business. It is used when the carrier exhibits broad and complex safety problems 
through continually deficient BASICs, worsening multiple BASICs (three or more), or a fatal crash 
or complaint.  
 
Follow-on 
Cooperative Safety Plan (CSP) - Implemented by the carrier, this safety improvement plan is 
voluntary. The carrier and FMCSA collaboratively create a plan, based on a standard template, to 
address the underlying problems resulting from the carrier's substandard safety performance. 
 
Notice of Violation (NOV) - The NOV is a formal notice of safety deficiencies that requires a 
response from the carrier. It is used when the regulatory violations discovered are severe enough to 
warrant formal action but not a civil penalty (fine). It is also used in cases where the violation is 
immediately correctable and the level of, or desire for, cooperation is high. To avoid further 
intervention, including fines, the carrier must provide evidence of corrective action or initiate a 
successful challenge to the violation. 
 
Notice of Claim (NOC) - An NOC is issued in cases where the regulatory violations are severe 
enough to warrant assessment and issuance of civil penalties. 
 
Settlement Agreement - A Settlement Agreement is a contract negotiated with the carrier to enact 
remedies that address the root cause of a safety problem, defer or reduce penalties, or terminate 
enforcement proceedings. 
CSA 2010 mandates proactive and progressive interventions for carriers and drivers that have been 
identified with safety deficiencies. CSA 2010 interventions are unique tools designed to 
communicate, investigate, and correct carrier safety performance problems before crashes occur. 
The interventions increase in severity and degree of interaction based on the risk posed by the 
carrier. FMCSA and its state partners will use CSA 2010 interventions to maintain a strong 
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enforcement presence by more effectively targeting motor carrier safety deficiencies soon after those 
problems are identified. 
 
These intervention tools are meant to enable investigators to systematically evaluate why safety 
problems are occurring, to recommend remedies, to encourage corrective action(s), and, where 
corrective action is inadequate, to invoke strong penalties.  
 
Next Steps 
• All carriers have access as of April 12, 2010 
• Full access in August, 2010 
• Public will have access to BASIC scores 
beginning November 30, 2010 
• Warning letters mailed nationwide 12/10 
• Enforcement training will begin early 2011 
• Additional states will be added mid-2011 
• No interventions until states are ―officially in‖ 
 
Future Action 
• Safety Fitness Determination must go through 
Federal Rulemaking 
• May see Notice of Proposed Rulemaking by  
June 2010 
• If so, may have Final Rule by end of 2011. 
• Why care? Carriers stuck between 2 
systems – ―satisfactory‖ no longer means the 
same as it did under old system. 
 
Rumors 

 Driver information becomes public 

 FMCSA will publish a driver "black list", putting 175,000-250,000 drivers out of work 

 Drivers will be ranked and/or rated 

 Driver scores will automatically convert to "marginal" or "unfit" status 
 
Pre-Employment Screening Program 

 Not part of CSA 2010 program 

 "Voluntary" Program 

 Utilizes same data sources 

 Allows carriers to see 3 years roadside activity / 5 years crash for drivers prior to hiring 
- Must have driver sign a specific waiver 

 Pre-enrollment began 3/10 

 Current plan is supported to be active mid-July 
 
Legal Concerns 

 Increased Liability 
- Negligent hiring and/or retention 
- Pre-Employment Screening – voluntary or mandatory? 
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- Liability if carrier is "Unfit" or "At Fault" 
- Discovery issues with dual rating systems 

 Other Issues 
- Independent contractor issues 

 If holding drivers to a higher standard, will that change employee / individual contractor status?  
 
Advice 

 Educate,  
- Management, drivers, 3rd parties 

 Get a COMPASS account 

 Update MCS-150 

 Clean / Challenge Incorrect Data 

 "Map" Transition  
 
More Advice 

 Update Company Policies 
- Add CSA "points" to disciplinary/incentive program? 
- Have drivers sign-off on changes  
- Update contracts 

 
 
Frank M. Fox, Esq. 
The Cavanagh Law Firm 
1850 N. Central Avenue, Suite 2400 
Phoenix, Arizona 85004 
P: (602) 322-4013 
E: fmfox@cavanaghlaw.com 
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In Search of a Fair Shake: 
Bifurcation of Civil Trials in Trucking Cases 

 
Written by:  

F. Marshall Wall and Dexter “Chip” Campbell III 
Presented by:  
Rob Griffin 

Cranfill Sumner & Harzog LLP 
 

 
You are defending a trucking company and a driver sued as the result of a traffic accident.  
Settlement negotiations have broken down.  High-low agreements have been rejected.  Your case is 
heading to trial.  As is often the case when defending trucking companies, the accident was severe, 
and the plaintiff suffered serious injuries.  While there is no significant dispute about causation or 
damages, liability is very questionable.  Without a doubt, the plaintiff‟s injuries and the way that they 
changed the plaintiff‟s life will illicit tremendous sympathy from a jury, and his or her attorney will 
seek significant compensatory damages.    
  
Since a traditional negligence jury trial consists of one trial in which a jury considers both negligence 
and damages, a judge may well allow the plaintiff‟s attorney to discuss the plaintiff‟s catastrophic 
injuries in great detail during voir dire and opening statements and while presenting evidence, 
leading to the coda—his or her closing argument.  Your client is concerned that the damages 
evidence will evoke enough sympathy that the issue of liability will not receive a fair hearing.   
 
In fact, the courts have recognized this concern, articulated, for instance,  by the United States 
District Court for the District of New Jersey, which wrote that “sympathetic jurors might be 
inclined to award Plaintiff some money … regardless of fault, if they were aware of the magnitude of 
the injuries incurred and the damages sought.”  Miller v. New Jersey Transit Authority Rail Operations, 
160 F.R.D. 37, 41 (D.N.J. 1995). 

 
So what can you do to prevent sympathy for the plaintiff from overwhelming strong arguments on 
negligence and to make sure that your client gets a fair trial?  How can you help your client reduce its 
exposure and best predict the outcome of a very dangerous case?  The Federal Rules of Civil 
Procedure and their state counterparts, as well as courts across the country, have provided a possible 
solution—bifurcation.   
 
Splitting the liability and damages issues into two phases, determining liability first, and then, if 
necessary, determining damages separately, can give defendants a fair chance to present liability 
defenses without facing a jury that is not mostly focused on a badly injured plaintiff.  Bifurcation 
may offer your best chance to reduce or even eliminate jury prejudice when a plaintiff suffers a 
catastrophic injury or death, which will likely improperly influence a jury if the jury considers liability 
and damages together.    

 
You must determine whether to seek bifurcation on a case-by-case basis.  In an appropriate case, 
bifurcation has many positives, but it certainly also offers risks that you must assess fully and discuss 
with your client.  For example, if a jury finds for a plaintiff on liability in the first phase of a trial and 
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then moves on to damages, that jury may be less inclined to reduce an award for questionable 
liability because it  has already decided and forgotten that issue.     
 
This article will examine some telling case law on bifurcation, to you with an understanding of what 
courts consider in deciding whether to bifurcate a case and help you decide whether bifurcation is a 
desirable option for you and your clients.  Some of the cases discussed below dealt with lawsuits 
against trucking companies; others did not.  They are heavily weighted toward personal injury 
lawsuits involving catastrophic injuries or death.  These cases generally, though not universally, have 
allowed bifurcation.  Further, when courts have permitted bifurcation, these courts‟ opinions often 
have set out some of the most common objections made by the plaintiffs‟ bar, which will give you 
an idea of the objections that you will likely face.   
 
The Basis for Bifurcation: Fed. R. Civ. P. 42(b)  
Rule 42(b) of the Federal Rules of Civil Procedure gives judges discretion to order separate trials of 
issues or claims: (1) for reasons of convenience; (2) when conducive to expediting a case or to 
promote judicial economy; or (3) to avoid prejudice.  Since bifurcation is discretionary, a court of 
appeals will overrule a decision to bifurcate only if the trial judge abused that discretion.  See Mosley v. 
General Motors Corp., 497 F.2d. 1330 (8th Cir. 1974).  Some courts have required that “[o]nly one of 
these criteria need be met to justify bifurcation.”  Saxion v. Titan-C-Manufacturing, Inc., 86 F.3d 553, 
556 (6th Cir. 1996).  Others seem to require that the party seeking bifurcation demonstrate that it 
will suffer prejudice if a court does not grant separate trials.  See Marshall v. Overhead Door Corp., 131 
F.R.D. 94 (E.D. Pa. 1990).  Any party can move for bifurcation, or the court may order it sua 
sponte.  See Saxion, 86 F.3d at 556.   
 
  Federal courts have universally recognized that a trial judge has the right within his or her 
discretion to apply Rule 42(b) to bifurcate personal injury actions into separate phases to determine 
liability and damage issues.  Moss v. Associated Transport, Inc., 344 F.2d 23 (6th Cir. 1965).  The party 
“seeking bifurcation has the burden of showing that bifurcation is proper in light of the general 
principle that a single trial tends to lessen the delay, expense, and inconvenience to all parties.”  Lowe 
v. Philadelphia Newspapers, Inc., 594 F. Supp. 123, 125 (E.D. Pa. 1984). 
 
The Severity of a Plaintiff’s Injuries as a Factor in Bifurcation 
The case Moss v. Associated Transport, Inc., involved four consolidated actions for conflicting claims of 
death and injury and an unusual twist on bifurcation.  344 F.2d 23 (6th Cir. 1965).  Moss was 
permanently injured when he was riding as a passenger in a tractor-trailer truck that collided with 
another tractor-trailer truck owned by the defendant, Associated Transport, and operated by its 
employee.  The driver of the Associated Transport truck and his passenger were both killed.   
 
The widows of the driver and passenger in the Associated Transport truck sued the driver and the 
owner of the truck in which Moss was riding at the time of the accident for wrongful death.  Moss 
sued the driver and owner of the Associated Transport truck.  The lawsuits were consolidated and, 
over the objection of Moss, the trial court directed that the jury should first determine the issue of 
liability and then, second, damages, if necessary.  The jury found in the liability phase of the trial that 
Moss‟ driver was negligent and exonerated the driver of the Associated Transport vehicle.  As such, 
Moss‟ claims were dismissed, and the widows prevailed at trial.   
 
On appeal, Moss argued, among other things, that separating the issues had prejudiced him, because 
he could not show the severity of his injuries and “was denied a weapon with which to combat the 
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natural sympathy that a jury would feel for the two plaintiff widows who had, in effect, been made 
Moss‟ opponents by the consolidation.”  Id. at 26.  Moss argued that the jury knew what the widows 
had lost during the liability phase of the bifurcated trial, but had no idea of the extent and severity of 
his injuries, since he could not introduce that evidence.   
 
In affirming the trial court‟s decision to consolidate and bifurcate, the Sixth Circuit stated:   

There are not a few who question the wisdom of employing Rule 42(b) to divide 
personal injury damage actions into separate trials of the liability and damages issues, 
whether submitted seriatim to the same jury or to different juries.  Some look upon 
the practice as but another procedural „gimmick‟ designed to assist current judicial 
efforts to mass produce dispositions of pending cases, but which merely multiplies 
the burden of litigation. They feel that the occasional good it produces is greatly 
outweighed by the danger of unfairness being visited upon litigants who from right 
motives prefer to try their suits in traditional fashion. However, whatever academic 
disagreement there may be on that point, it seems now to be established that under 
Rule 42(b) a trial judge had right within his discretion to do what was done here.  

Id. at 25 (internal citations omitted).   
 

 Another Sixth Circuit case, Helminski v. Ayerst Laboratories, held that bifurcation was 
appropriate when evidence pertinent to the issues of liability and damages was wholly unrelated and 
evidence relevant to damages could have a prejudicial impact on a jury‟s liability determination.  766 
F.2d. 208 (6th Cir. 1985).  The plaintiff in Helminski was a severely disabled child whose parents 
sued, claiming that his in utero exposure to a medication manufactured by the defendant caused 
those disabilities.  The case is notable for another reason, however.  In it, the Sixth Circuit discussed 
whether a trial court could exclude the litigant from attending the liability phase of a bifurcated trial 
if it determined that the plaintiff‟s presence would substantially prevent or impair a jury from 
performing its duties.  While the Sixth Circuit found that the trial court should not have barred the 
plaintiff from the liability phase of the trial, it also determined that this was a harmless error, since 
his condition rendered him unable to assist meaningfully with the prosecution of the case, and the 
circuit court affirmed the defense verdict. 
 
In Zofcin v. Dean, the plaintiff was injured and his wife and two children were killed in an auto 
accident.  144 F.R.D. 203 (S.D.N.Y. 1992).  The defendant stipulated to causation and moved to 
bifurcate.  The trial court granted the defendant‟s motion to split the liability and damages phases of 
the trial.  Over the plaintiff‟s objections, the court found bifurcation proper, since the plaintiff 
intended to “offer detailed evidence of extreme pain and suffering, including burning flesh and 
screams of pain.”  Id. at 205.  This posed a “substantial risk of impairing the jury‟s objectivity on the 
liability issue.”  Id.  The Zofcin facts were horrific—a father and husband who suffered injuries 
himself and, more importantly, who witnessed the deaths of his family in the same accident.  It 
presents a classic example of a situation in which a jury would likely become overwhelmed by 
damages evidence without bifurcation.      

 
Other Considerations in Deciding Whether to Bifurcate  
In McKellar v. Clark Equipment Company v. Lime Products Corporation, the plaintiff was left quadriplegic 
and incurred significant economic damages as the result of an accident.  101 F.R.D. 93 (D. Me. 
1984).  The severity of the damages was not in question, but liability was hotly contested.  The 
defendant sought to separately try the issue of liability from the damages issues on the bases of 
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Transportation Accident Investigation
Checklist of Steps to Consider

The Harmonie Group has asked its member firms, and their respective 
transportation practice attorneys, to assist in putting together this 

TRANSPORTATION ACCIDENT INVESTIGATION CHECKLIST OF STEPS TO CONSIDER.

This checklist is provided to illustrate possible action items you may wish to review in the course of investigating and handling your
particular accident, case, or event. As all states vary, and since each individual accident is different, there is no “correct or complete list of
investigation steps” that will be appropriate for all situations. However, these specific steps are matters you should consider as possibly
being necessary or required in your particular situation after carefully weighing the facts, and the legal issues, and after consulting with
an experienced attorney. As always, the Harmonie member firm attorneys are prepared to discuss with you the individual items listed to
determine if there is applicability to your specific case. In certain cases, other steps may be required depending on the circumstances.

The Harmonie Group does not practice law, and this summary checklist should not be construed as a recommendation or a list of
required steps in any particular case. It is provided as an illustration of possible matters that only you, with competent legal advice
and consideration of the variables involved, can determine are necessary in your specific case.

ACCIDENT RESPONSE CHECKLIST

I. FIRM TRUCKING ATTORNEYS WITH CONTACT INFORMATION

a. Assemble and complete a listing of all firm attorneys that will be involved in your case including office phone numbers, cell numbers, and home numbers
b. Assemble and complete a listing of all attorneys from your company that will be involved and exchange lists with the firm involved.

II. ACCIDENT RECONSTRUCTIONIST WITH CONTACT INFORMATION

a. Assemble and complete a listing of one or more accident reconstructionists that may be used including office phone numbers, cell numbers, and home numbers.
If you do not have one, your Harmonie firm may be able to suggest one.

III. CRIMINAL DEFENSE ATTORNEY WITH CONTACT INFORMATION

a. Assemble and complete a listing of one or more criminal attorneys that may be required in the case including office phone numbers, cell numbers, and home 
numbers. If you do not have one, your Harmonie firm may be able to suggest one.

IV. PHOTOGRAPHERS

a. Assemble and complete a listing of photographers that will be involved in the case including office phone numbers, cell numbers, and home numbers.
If you do not have one, your Harmonie firm may be able to suggest one.

b. Consider the need of the following:
i. Aerial photography
ii. Video photography
iii. Still photography

V. ADJUSTER/CLAIMS REPRESENTATIVE

a. Do you have a preference on the use of an adjuster? If you do not have one, your Harmonie firm may be able to suggest one.

b. Assemble and complete a listing of the adjuster that will be involved in the case including office phone numbers, cell numbers, and home numbers, and 
exchange with your Harmonie firm.

VI. CHAIN OF COMMAND

a. Establish and communicate a chain of command regarding the investigation.

VII. CONTROL OF INVESTIGATION AND POSSIBLE ACTION STEPS-DETERMINE WHO WILL CONDUCT EACH STEP–CONSIDER THE ATTORNEY CLIENT 

PRIVILEGE AND HOW IT MAY APPLY.

a. Identify and interview all witnesses

b. Identify and interview all police on the scene and available accident reports

c. Identify and interview all emergency medical personnel at scene and available reports

d. Interview, control and protect driver

e. Interview, control and protect all ECM/black box/computers

f. Photograph and/or control debris field

g. Photograph and/or control roadway surface

h. Photograph and control vehicles

i. I.D. and control all driver records, including logs, fuel receipts, toll receipts, trip envelopes and other travel documents

j. Photograph all vehicles and accident scene

k. Aerial photograph of scene

l. Drug and Alcohol Testing

i. Mandatory requirements

ii. Client policy

iii. Manage process



X. TRAINING

a. Review and provide checklist to all company professionals involved. Consider, add, delete as you determine appropriate.

b. Consider which law firm in the area will be utilized. Stress importance of availability and response of attorneys. Harmonie’s list of firms and the 24-Hour 
Emergency Response directory can be found at www.harmonie.org.

c. Consider notifying your law firm to research rights and obligations of driver with respect to police questions and interviews. Consider notifying your law firm 
to research other laws that may be applicable in the event of an accident within each respective jurisdiction.

The Harmonie Group provides a 24-hour emergency/accident response directory of transportation attorneys on its firm directory page at www.harmonie.org.
The firms in the group may have relationships and be able to make suggestions on accident reconstructionists, adjusters, protographers, criminal defense attorneys,
lab testing facilities and many more resources.

The Harmonie Group also provides access to legal services across Canada through its affiliation with The Canadian Litigation Counsel. For CLC firms 
located throughout Canada, visit www.clcnow.com or call 1-866-252-5515.

m. Identify all involved towing, storage and/or repair facilities

n. Make plans with the client to secure cargo if necessary

o. Ascertain if there are any environmental or hazardous materials issues/spills

i. Governmental notifications

ii. Containment, remediation and clean up

VIII. MEDIA RESPONSE ISSUES

a. Communicate company policy on media relations to all involved. Provide contact information to all involved on your public relations professional for referral and 
comment to the press.

b. Identify all media representatives at scene (consider who will do this)

IX. ON SCENE RESPONSE EQUIPMENT AND SUPPLIES FOR RESPONDERS TO THE SCENE-IDENTIFY WHO WILL BE RESPONSIBLE

a. Draft witness forms

b. Disposable camera

c. Dictaphone

d. Business cards

e. Coveralls, boots, hard hat & gloves

f. Small umbrella

g. Evidence log

h. Reflective safety vest

i. Tape measure (100' or longer is preferable)

For more information on The Harmonie Group, go to www.harmonie.org or contact:

Tim Violet, Esq. | Executive Director | THE HARMONIE GROUP
634 Woodbury Street | St. Paul, MN 55107 | Office: 651-222-3000 | Cell: 612-875-7744 | Fax: 651-222-3508 | Email: tviolet@harmonie.org

The Harmonie Group provides NATIONAL ACCESS TO EXCELLENCE. The defense firms in our network handle complex and difficult high-stakes litigation for corporations, third party administrators and
insurance companies. The process of looking for counsel can be time-consuming, uncertain and difficult. Harmonie is a by invitation only network where the firms are subjected to a rigorous review process to

meet our standards, ethics and values before they are invited to join. The Harmonie Group is pleased to provide on-line access to our NATIONAL DIRECTORY on our web site at www.harmonie.org.
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DELUCA, LLP
(203) 357-9200

DELAWARE

SMITH, KATZENSTEIN & 
FURLOW, LLP
(302) 652-8400

DISTRICT OF COLUMBIA

Please see the listings for MD and VA.

FLORIDA

BUNNELL, WOULFE, KIRSCHBAUM,
KELLER, MCINTYRE, GREGOIRE &
KLEIN, P.A. (Miami)
(954) 761-8600

FISHER, RUSHMER, WERRENRATH,
DICKSON, TALLEY & DUNLAP, P.A.
(Orlando)
(407) 843-2111

GUILDAY, TUCKER, SCHWARTZ &
SIMPSON, P.A. (Tallahassee)
(850) 224-7091

GEORGIA

DREW, ECKL & FARNHAM, LLP
(404) 885-1400

HAWAII

YAMAMURA & SHIMAZU
(808) 523-6969

IDAHO

HALL, FARLEY, OBERRECHT &
BLANTON, P.A.
(208) 395-8500

ILLINOIS

RABBITT, PITZER & SNODGRASS, P.C.
(Southern Illinois)
(314) 421-5545

SANCHEZ DANIELS & HOFFMAN
LLP (Chicago)
(312) 641-1555

INDIANA

LOCKE REYNOLDS LLP 
(317) 237-3800

IOWA
AHLERS & COONEY, P.C.
(515) 243-7611

KANSAS

WALLACE, SAUNDERS, AUSTIN,
BROWN & ENOCHS, CHARTERED
(913) 888-1000

KENTUCKY

STITES & HARBISON, PLLC 
(502) 587-3400

LOUISIANA

COOK, YANCEY, KING & GALLOWAY,
APLC (Shreveport)
(318) 221-6277

SUTTERFIELD & WEBB, L.L.C.
(New Orleans)
(504) 598-2715

MAINE

CAMPBELL CAMPBELL EDWARDS 
& CONROY PROFESSIONAL
CORPORATION
(207) 780-1190

SULLOWAY & HOLLIS PLLC
(410) 539-2800

MARYLAND

HODES, PESSIN & KATZ, P.A.
(410) 938-8800

WRIGHT, CONSTABLE & SKEEN, L.L.P.
(410) 659-1300

MASSACHUSETTS

CAMPBELL CAMPBELL EDWARDS 
& CONROY PROFESSIONAL
CORPORATION
(617) 241-3000
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