Selecting Company Witnesses, Experts and 30(b)(6) Witnesses

Jack Cherry
Barber, McCaskill, Jones & Hale, P.A.
DISCUSSION
1. ABC Ladder - Notification of the Lawsuit

A. Summons and Complaint
B. Parties: ABC Ladder Company and Large Lumber Company

Your Notification of the Lawsuit

A. Claim Department of ABC Ladder
B. Legal Department ABC Ladder
C. Third Party Administrator for ABC Ladder Company

Your Contact Person

A. Since your client is a manufacturer of a product that is no stranger to claims arising
out of accidents from the use of the product, the claim department, legal department
ot third party administrator will be able to give you directions to a company person
who can gather either people or information for you on various topics.

B. Employee with knowledge of the litigation process
Areas of Needed Information

A. Initial information to respond to plaintiff’s complaint

B. Design and development of the ladder industry

C. Design and development of ABC Ladders

D. Testing and selection of materials for manufacture/construction of ladders

Information from OSHA, ANSI, ASTM, Other Industry or Trade Groups or
Associations

Wording, graphics and placement of warnings
Wording and graphics for instructions for use of ladder
Evolution of warnings/instructions

Recommendations for additional warnings/instructions
Familiarity with ASTM publications or OSHA
Familiarity with various committees of ASTM or ANSI
ANSI A 14.5

OSHA warnings, instructions, provisions for ladder use
Applicable information from ASTM

FIQTEUO® >
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10.

Use of Ladder

TOTEHOOW

Anticipated use of type 1 250# duty rated 8’ fiberglass step ladder
Possible misuse of said ladder

Unforeseeable/foreseeable misuse

Estimated useful life expectance of such ladder in normal work conditions
State of art/industry practices with regard to outfitting with side rails
Dangers after using ladder for longer than its useful life

Government standards/industry standards and OSHA regulations

ASTM guidelines on useful life of this model ladder

Manufacturing Process

TOImOUO W=

I
J.

Selection of materials

Quality control

Publications and documents

Advertising distribution and filling of customer orders

Discussion with customers of options available of this type ladder
Specifications from learned and knowledgeable customers such as large lumber
Accepting Orders

Coordinating with and advising customers who provide their own ladder
specifications

Warranty claims and loss reporting

Retrofitting

Previous lawsuits/previous claims

Legal department — lawsuits pending, threatened and previous. Claim department will have a
record of claims.

30(b)(6) Witnesses

These will be witnesses that you and ABC will have to select with the help of company
representatives to testify on various matters, subjects and/or topics that will be specified by
opposition lawyers.

Expert Witnesses Outside the Company

A.

Warnings Experts - These experts generally limit their testimony to analysis and
effectiveness of warnings. These experts will be familiar with ANSI standards,
OSHA standards and other industry and/or regulatory guidelines. Some warnings
experts also have knowledge of human factors.

If you are not already familiar with experts who can analyze your issues from your
previous experience, a search of Harmonie-wide experience with warnings experts
can be productive. In addition, such sources such as DRI, IADC and FDCC can
often yield additional names for consideration.
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C.

Mechanical engineers with expertise in ladder design/durability and use may be

familiar to you. If not, names or suggestions and previous experience may be
available through inquiry of sources mentioned above.

Jack Cherry

Barber, McCaskill, Jones & Hale, P.A.
400 West Capitol Avenue, Suite 2700
Little Rock, AR 72201

P: 501-372-6175

E: jcherry@batberlawfirm.com
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Responding to the Notice of a Products Liability Claim or Lawsuit

Mary-Anne S. Rayburn
Martin Bischoff LLP

Your insured has received notice of a claim or it has been sued. If it is a claim, it is likely that the
claimant is already represented by counsel. More often than not, the insured first learns of the claim
when it is served with the summons and complaint. It is important to obtain as much information
about the incident, the claimant/plaintiff and the product as quickly as possible so as to(1) determine
whether the claim can be dismissed on technical grounds, (i.e., statute of limitations, statute of ultimate
repose), (2) identify other possible responsible parties to whom tenders of defense can be sent or who
might be joined as third-party defendants, (3) develop defenses and (4) prepare a preliminary evaluation
of the case so as to assess whether the case can be resolved early in the litigation (or, if in the claim
stage, before the lawsuit is filed).

The insured is a good, if not the best, source of information about the product. Depending upon its size,
the insured may have a litigation section with support from engineers and legal assistants who will begin
to assemble information about the product, its development and manufacture, safety history,
modifications, recall notices, other similar claims or incidents, though they may not be as organized or
litigation experienced, will generally have employees who are familiar with this information. The insured
may also be able to recommend qualified experts who are knowledgeable and have had experience with
the product.

Of course, the claimant/plaintiff is another source for information. Whether the claimant is represented
ot not, the claimant or his/her attorney will generally be willing to provide a certain amount of
information informally so as to educate the insured with the hope of resolving the case eatly.

I. Preliminary Issues

a. When is an appearance due?

If suit has been filed, ascertain when the insured was served and if it was properly served. At times the
insured fails to immediately notify the insurer that it has been served with a Summons and Complaint.
Thus, when the insurer is notified, there may be very little time to respond before a default can be taken.
Depending upon the jurisdiction, the time to file a response after service of the Summons and
Complaint varies from 20 days (federal and some state courts) to 30 days (certain state courts) or more.
The response time may be further extended if the defendant is an out of state or out of country
defendant. The response time may be extended if the insured has agreed to waive service. For example,
in federal court, the plaintiff has the option of contacting the defendant by “first-class mail or other
reliable means” with a “notice and request,” which must include, among other things, a copy of the
complaint, the date of the request, two copies of the waiver form. (FRCP Form 5) and a warning of the
consequences of waiving and not waiving service. FRCP 4(d)(1). The defendant must have at least 30
days to return the waiver, and if it does, then the appearance must be filed within 60 days of the request.
If the defendant is outside the United States, these time periods are extended to 60 and 90 days
respectively. FRCP 4(d)(1)(f)(3).
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Immediately retain local counsel in order to protect the insured’s interest and to ensure that no defaultis
taken. If you do not have time to retain counsel before the deadline, try to obtain an extension of time
to respond from plaintiff’s counsel. Be aware, however, that the plaintiff’s counsel 7ay require that
there is no dispute or defense regarding service of the summons or complaint, jurisdiction or statute of
limitations. In other wotds, the insured would waive these defenses. Unless it is clear from the
information available at the time, resist the request and file an appearance.

b. Was the insured properly served?

Ask the insured how it was served and then have counsel determine whether the service complied with
the jurisdiction’s laws. If the insured was not propetly served, this may present an opportunity for the
insured to be dismissed from the case, especially if the suit was filed shortly before the applicable statute
of limitations ran on the claim. The plaintiff may not have sufficient time to attempt re-serving the
insured within the period of time that such service will “relate back” to the filing of the complaint.
Each jurisdiction establishes its own relation back period.

If the insured is outside the United States, then plaintiff may be required to serve the Summons and
Complaint pursuant to the 1969 Hague Convention on the Service Abroad of Judicial and Extrajudicial
Documents (“Hague Convention”). Use of the Hague Convention procedures, when available at the
place of service, is mandatory, if documents must be transmitted abroad to effect service. However, not
all countries are signatories to the Hague Convention. If not, then service on the defendant in those
countries must comply with the applicable federal or state service requirements. These procedures must
comply with constitutional due process, must be minimally offensive to the foreign nation’s law and not
violate other international law. Some defendants agree to waive the Hague Convention requirements.
Service under the Hague Convention is a costly and a time consuming task for plaintiffs. The Summons
and Complaint must often be translated to the official language of the country and then the materials are
sent to that nation’s Central Authority for service on the defendant. The Central Authority has 6
months to complete service

c. Does the Court have personal jurisdiction over the Insured?

Each state has statutes which set forth the conditions when the court may exercise personal jurisdiction
over the non-resident defendant. Generally, the non-resident defendant is subject to personal
jurisdiction if the defendant is engaged in substantial activities and not isolated activities within the state,
whether such activities are wholly interstate, intrastate, or otherwise. General jurisdiction exists when a
cause of action is unrelated to the defendant’s contacts with the forum state, but the defendant has
engaged in such continuous and systematic activities with the forum state that personal jurisdiction is
warranted. See, Helicopteros Nacionales de Columbia v. Hall, 466 US 408, 414 (1984). Relevant factors
include whether the defendant makes sales, solicits or engages in business in the forum state, serves the
state’s markets, designates an agent for service of process, holds a license, or is incorporated in the
forum state. Bancroft & Masters, Inc. v. Augnsta National, Inc., 223 F3d 1082, 1086 (9 Cit. 2000).

Personal jurisdiction becomes a critical issue where the non-resident defendant has not engaged in
continuous and systematic activities in the forum state. Rather, it has been sued because its product was
in the state when the injury occurred and/or it has had some limited contact with the forum state. The
Due Process Clause of the Fourteenth Amendment of the United States Constitution acts as a limitation
upon the power of a court to exercise personal jurisdiction over a non-resident defendant. The due
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process clause requires that a defendant have certain minimum contacts with the forum state such that
maintenance of the suit “does not offend traditional notions of fair play and substantial justice.”
International Shoe Co. v. Washington, 326 US. 310, 316 (1945). The “constitutional touchstone” of due
process analysis is whether the defendant purposefully established minimum contacts with the forum
state. Burger King Corp. v. Rudzewicz, 471 US 462, 474 (1985); International Shoe Co. v. Washington, Office of
Unemployment, 326 US 310, 316 (1945). The Ninth Circuit Court of Appeals has adopted the following
three-part test for “specific” personal jurisdiction based on minimum contacts: 1) the non-resident
defendant must purposefully direct activities with the forum; 2) the claim must be one which arises out
of or relates to the defendant’s forum activities; and 3) the exercise of jurisdiction must comport with
fair play and substantial justice. See, Omuleke v. Langsten Slip & Batbyggeri A/ S, 52 F3d 267, 270 (9t Cir
1995).

The requirement of “purposeful direction” or “purposeful availment” protects non-resident defendants
from being hauled into court for purely “random, fortuitous or attenuated” contacts over which it has
no control. Burger King Corp., 471 US at 476. The Supreme Court has held that purposeful availment
must be based on the conduct of the defendant, and cannot rest on the unilateral act of plaintiff or some
other person over whom the defendant has no control. World-Wide 1 olkswagen Corp. v. Woodson, 444 US
286, 295-96 (1980); Helicopteros Nacionales de Columbia, S.A., 466 US at 417. Moreover, the Supreme
Court has held that the mere foreseeability that certain non-forum activities have the potential to cause
injury within the forum is an insufficient basis for asserting jurisdiction. World-Wide 1 olkswagen Corp.,
444 US at 295-96. Instead, the foreseeability critical to the due process analysis is whether the
defendant’s contact with the forum state is such that the defendant should reasonably anticipate being
haled into court there. Id. It is upon this framework that the Supreme Court and the Ninth Circuit
Court of Appeals have rejected the notion that constitutional minimum contacts can be established by
merely placing a product into the stream of commerce that causes injury within the forum. Asabi Metal
Industry Co., LTD v. Superior Court of California, 480 US 102, 112 (1987); see also, Holland America Line, Inc. v.
Wartsila North America, Inc., 485 F3d 450, 459 (9 Cir 2007).

Courts applying the “stream of commerce” analysis have held that a non-resident manufacturer does not
become subject to personal jurisdiction simply by placing a product into the stream of commerce that
causes injury in the forum state. In _Asabz, the Supreme Court held that California did not have personal
jurisdiction over a Japanese manufacturer of valve stems for tire tubes in an indemnity action arising out
of a California personal injury action. A plurality of the Supreme Court explained that a foreign
manufacturer’s awareness that the stream of commerce may sweep a product into the forum state does
not convert the act of placing the product into the stream of commerce into an act purposefully directed
toward the forum state. Asahi Metal Industry Co., L TD, 480 US at 112. Instead, a party secking to
establish personal jurisdiction must show that the non-resident defendant engaged in “something more”
to satisfy the constitutional requirement of minimum contacts. I4. The Court stated that the plaintiff
must prove that the defendant engaged in “additional conduct” that indicated an intent to serve the
market of the forum state including, for example, designing the product for the market in the forum
state, advertising in the forum state, establishing channels for providing regular advice to customers in
the forum state, or marketing the product through a distributor who has agreed to serve as the sales
agent in the forum state. Id.
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d. Isit the Insured’s product?

Often this is easy because either the claim notice or complaint identifies the product with sufficient
specificity that the insured is certain that its product is involved. However, many times such product
description is absent (other than the bald assertion that it involves the insured’s product). This should
immediately signal the insured that there is the possibility that the case does not involve the insured’s
product. Depending upon the nature of the product, the insured should be able to provide assistance.
Plaintiff/claimant should be able to provide product identification information or identify those who
have such information (i.e, employer, friend, medical care provider).

e. Are the statute of limitations and/or statute of ultimate repose defenses available?

As mentioned above, the complaint may not sufficiently identify the product or when it arrived into a
consumer’s hands. Also, the complaint may not allege when the incident occurred. These omissions are
signals that the plaintiff’s claims may be time barred, either because the claim was not filed within the
applicable statute of limitations or within the applicable statute of ultimate repose.

Each state determines the applicable statute of limitations when the plaintiff must file his/her claim.
Generally, the time begins to run from the time plaintiff should have known or reasonably should have
known when the claim accrued. The typical statutes of limitation period is one to three years. The
federal courts will apply the law of the state where the federal court is situated.

The statute of ultimate repose is the maximum time period within which a claim can be made after the
product is first sold to a consumer. The time period varies widely among the states, but can be a very
effective defense. It can also require investigative time, effort and expense to develop the defense. For
example, we defended a manufacturer of a cylinder/accumulator which provided the hydraulic drive for
a grapple which was used to grab cut logs. Plaintiff claimed it was defective and, as a consequence,
plaintiff suffered serious personal injury. The complaint did not allege any specific information about
the insured’s product or when it was first used by a consumer. At the time, Oregon’s statute of repose
was 8 years. In other words, if an action arose within 8 years after the product first reached a consumer
and suit was filed within 2 years when the claim arose, the suit was timely filed. If the claim arose at year
7, 11 months and 29 days, the plaintiff had two years (or almost a total of 10 years) to file suit. We
immediately began to investigate whether a statute of ultimate repose defense was available. We tracked
the sales and service history of the equipment from the most recent owner and back to the original
owner. We learned that the machine was purchased about 15 years before the plaintiff’s accident and
there had been at least three owners. Moreover, we learned that the client’s product had not been
altered or modified since the original sale. The court granted our motion for summary judgment on the
grounds that the claim was barred by the statute of ultimate repose.

f. Spoliation of Evidence

The parties, plaintiff and defendant, have an obligation to preserve the evidence. Once notice of the
claim or suit is received, inquiry should be made to the claimant or his/her attorney about the
availability of the product and other tangible evidence from the accident site. If not already in place,
arrangements should be made to place the evidence in a secure location.

If there is the opportunity to inspect an accident site and/or product before it is dismantled/removed or
cleaned, it should be discussed with the insured, and defense counsel, if retained. This is especially true
in fire, explosion and vehicular claims. If the insured does not take this opportunity, it (nor its counsel)
may be precluded from arguing that its defense has been compromised because it did not had the
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oppottunity to inspect the scene and/or product. This will likely be the only opportunity to inspect the
scene and/or product in a post-accident condition.

The consequences for failing to preserve the evidence will vary, depending upon the facts surrounding
the spoliation, what was spoliated, who was involved, who had control over the evidence, and the law of
the particular jurisdiction. Some states permit an independent claim for intentional or grossly negligent
spoliation. Many states permit an adverse inference jury instruction. In other words, the jury can infer
that the evidence would have been unfavorable to the party responsible for spoliating the evidence.
Some courts will sanction the responsible party by dismissing the claim.

Not all acts of spoiliation will result in some consequence. For example, if the plaintiff asserts a design
defect claim (not a manufacturing defect claim), the fact that the product is no longer available, may not
give rise to a spoliation defense. Many courts have reasoned that defective design claims are prosecuted
and defended upon the product’s specifications and design drawings. Unless the defendant contends
that the subject product was not manufactured and/or assembled to the design drawings and
specifications, it is not necessary that the subject product be available.

g. ESI- Electronically Stored Information

We live in the electronic age which, in many ways, makes our work and personal lives arguably easier.
They include, among other things: emails, Web pages, word processing files and databases which are
stored on the hard drives of computers, DVD's and CD's and flash memory (i.e., thumb or flash drives)
and back-up tapes. The ability to access and store voluminous amounts of information and material is
limitless. The downside is that this information is potentially discoverable. Since December 1, 2000,
Federal Rules of Civil Procedure 26(f) have incorporated the term “electronically stored information” as
an additional category of discovery obligations along with the traditional “documents” and “things.”
Many state courts have followed the lead of the federal courts to determine the scope and procedures to
conduct this discovery.

Electronic discovery can impose a more onerous (time and money) burden because the volume of
electronic information is generally greater than paper discovery and often involves a greater number of
recipients in multiple places (i.e., the insured’s hard drive, on the hard drives of the creator’s computer,
the hard drive of the readet’s and/or recipient’s computer, laptops and home computers and back-up
tapes). Also, it presents a number of challenges unique to the electronic data. Computer programs will
automatically recycle and reuse memory, often without the user’s knowledge. The forms of the
electronic data are different. Metadata supplies information about the file which the user never sees:
when and who created the document, who may have edited it, and the history of its transmittal via email
to others. Documents sent via pdf format will not show such information. Some electronic materials
are integrated with the insured’s databases, so files may not be viewable unless the system is made
available too.

We have included the article, “The Devil is in the Details: The Importance of Document Retention
policies in the Electronic Discovery Era,” by Dwayne J. Hermes, Esq., Hermes Sargent Bates, L.L.P.!
Once a lawsuit is filed or it is reasonably expected,? ask whether the insured has a document retention

1 A Harmonie Group member in Dallas, Texas

2 Even what is reasonably anticipated is subject to interpretation. For example, in the Ninth Circuit (federal court) the duty to
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policy. If not, one should be implemented. The insured should consider industry practices and the
company’s history. If there are certain products or the insured’s locations which appear to foster a
higher number of claims, a more stringent retention policy might be advisable. If there is a policy, what
is it, when was it effective and how has it been articulated and disseminated? What steps have been
taken to ensure that the policy has been followed? Has there been an in house or outside review,
including outside counsel, of the policy and compliance?

Finally, if litigation is reasonably anticipated, the insured is obligated to issue a Litigation Hold letter.
This means that such obligation will likely arise upon notice of the claim, and not after service of the
Summons and Complaint. The insured will need to determine who within the company should receive
such Hold letter. It will depend upon the product and departments and individuals involved with that
product. The Litigation Hold letter should inform those employees in the department(s) or plants(s)
who will be involved in the litigation of the need to preserve all presently existing relevant materials,
both hard copy and electronic in all forms, including e-mails, voice mails, backup tapes, and metadata.
The letter should be sent by high level executives. The letter should stress the importance of this
retrieval to the company and that the retrieval process will be monitored by the safety and corporate
compliance department personnel and/or outside counsel for the insured.

II. Factual Investigation
Whether you have retained local counsel or not, the following investigation should be conducted:

a. Identify, locate and interview witnesses to the incident. Obtain recorded statements or
written statements, if possible.

b. Photographs. Obtain all available photos/videos taken by the police, sheriff, fire
department, witnesses. If there are none, go to scene and inspect the product. It is likely the
insured’s representative, whether in-house or an outside expert, will also be present. Conducta
thorough inspection, take measurements and photographs.

If the plaintiff’s experts took photographs or measurements of the accident scene before any
cleanup work was performed, there is a strong argument that plaintiff will be required to
produce them even though the materials may be protected by the attorney client privilege
and/or work product doctrine. This is because the defendant has a substantial need for the
materials to prepare its case, and it cannot, without undue hardship obtain the substantial
equivalent by any other means.

c. Obtain medical records from plaintiff. Request that plaintiff sign a HIPPA compliant release
to obtain the records directly, or subpoena the providers if suit has been filed.

d. Identify all governmental agencies involved with the investigation of the accident and/or
related to the product. This can include fire department, police (sheriff or state patrol), state
and/or federal OSHA, CPSC, NHTSA, FDA, etc.

e. Identify company/ insured’s personnel knowledgeable about the product, including its

preserve arises at the time when a party “knew or should have known that he was in possession of evidence relevant to pending
litigation. Leon v. IDX Systems Corp., 464 F.3d 951 (9% Cir. 2006). The Ninth Circuit has not yet required a duty to preserve when
the possibility of litigation is “first perceived” or when there is a mere potential of such litigation is realized.

Page 38



design and development, production, marketing, sales, advertising, shipping invoices,
modifications to product, recalls, owners and parts manuals, labels and warnings, other similar
claims, applicable standards, correspondence with purchaser and/or others involved with the
product, contracts, etc.

f. Retain experts as needed to defend the product. Discuss this with the insured. It may have
already identified qualified experts who are familiar and knowledgeable about its product.

Mary-Anne S. Rayburn

Martin Bischoff LLP

888 SW Fifth Avenue, Suite 900
Portland, OR 97229

P: (503) 224-3113

E: mrayburn@martinbishcoff.com
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The Devil Is In The Details:
The Importance of Document Retention Policies in
the Electronic Discovery Era

Dwayne J. Hermes, Esq.
Hermes Sargent Bates, L.L.P.

The infamous “e-discovery amendments” to the Federal Rules of Civil Procedure took effect on
December 1, 2006. The addition of the phrase “electronically stored information” seems simple
enough.! However, the addition of a few key phrases to certain discovery and pretrial rules has
created an intense and renewed focus on the document retention policies and procedures employed
by companies in today’s electronic age.

I. OVERVIEW OF THE E-DISCOVERY AMENDMENTS

“Electronically stored information” is broadly defined under the rules and encompasses every single
piece of information maintained by the company “stored in any medium.”* Parties may now refer to
electronically stored information in responses to interrogatories and opt to produce data in
electronic form.” The procedures for pretrial conferences and initial conferences were also revised
to require parties to discuss provisions for the disclosure and discovery of electronically stored
information in pretrial conferences and initial scheduling conferences.” Parties are also now required
to discuss potential privilege claims, including possible agreements to govern the inadvertent
material of privileged documents or electronically stored information.’

Rule 26 Initial Conferences: An Ounce of Prevention is Worth a Pound of Cure

The Rule 26 initial conference is the best and perhaps only opportunity for counsel to limit the
scope of electronic discovery. This is also the best opportunity to address privilege issues,
inadvertent production of privileged documents, and any other considerations that outside counsel
and clients consider sufficiently important throughout discovery. Counsel can incorporate these
agreements or preferences into the initial report, which will ultimately be approved and signed by the
presiding judge. The rules clearly favor broad productions. Counsel should work together to create,
if possible, a manageable agreement regarding the inadvertent production of privileged documents.

Counsel must be aware of their clients’ document management policies prior to this conference.
Companies or coordinating counsel should also consider a “wish list” of ideal agreements for
resolution in the initial conferences. For example, if a company’s records were destroyed by fire or
if a server in a particular plant crashed, this should be addressed in the conference. If companies
prefer to produce e-emails or other electronic data in a particular form, this is the time to discuss the
issue. These items and many others should be itemized in the “wish list,” along with any concerns
the company may have regarding discovery.

! Set, e,g, FED. R. CIV. P. 16 (a) (5) — (6); 26 (a) (1) (B).
2 See FED. R. CIV. P. 34 (a).

3 FED. R. CIV. P. 33 (d); 34.

4FED. R. CIV. P. 16 () (5); 26 () (3).

5 FED. R. CIV. P. 16 (a) (6) ; 26 () (4).
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There is (or should be) an “E” in TEAM

It is impossible to overstate the importance of cooperation and communication between counsel
and clients during discovery following the enactment of the electronic discovery rules. Companies
should consider the formation of an “E-Discovery Team” responsible for the creation,
implementation, and continued monitoring of a document retention system and litigation hold
procedure. The team should also be responsible for coordinating discovery once litigation does
commence or becomes reasonably anticipated. At a minimum, this team should consist of outside
counsel, in-house counsel and/or risk managers, and IT representatives. The team should also be
responsible for constant monitoring of the document retention policies. An annual or semi-annual
meeting to review compliance and possible revisions to the system should be strongly considered.

In addition to this team, companies should consider a “point person” for document retention and e-
discovery issues. This person should be a high ranking corporate executive with direct knowledge of
the company’s document retention policies and procedures, including the litigation hold
requirements. This person should be the designated representative for affidavits and corporate
depositions on these issues. This will ensure a consistent approach in each litigation.

Smooth Sailing: The “Safe Harbor” Provision

Fortunately, the amendments also recognized a “safe harbor” provision that provides limited
protection against sanctions in certain situations:

Absent exceptional circumstances, a court may not imposed sanctions under these
rules on a party for failing to provide electronically stored information lost as a result
of the routine, good-faith operation of an electronic information system.”

The 2006 Advisory Committee noted that many essential steps vital to computer operation could
later or destroy information for reasons that were unrelated to how that information could be
related to litigation.” The Advisory Committee also noted that the ordinary operation of computer
systems creates a risk that parties could lose potentially discoverable information without culpable
conduct on their part.” The term “routine operation” includes “the alteration and overwriting of
information, often without the operator’s specific direction or awareness, a feature with no direct
counterpart in hard-copy documents. Such features are essential to the operation of electronic
information systems.””

Of course, the routine operation and maintenance of electronic (or paper) systems must be done in
good faith. As the Advisory Committee recognized when adopting the “safe harbor” provision:

Rule 37(f) applies to information lost due to the routine operation of an information
system only if the operation was in good faith. Good faith in the routine operation
of an information system may involve a party’s intervention to modify or suspend
certain features of that routine operation to prevent the loss of information, if that
information is subject to a preservation obligation. A preservation obligation may
arise from many sources, including common law, statutes, regulations, or a court

¢ FED. R. C1v. P. 37 (f).

7 See FED. R. CIv. P. 37, 2006 Notes of Advisory Committee, at § 1.
8 See id.

9 See id. at g 2.

Page 41



order in the case. The good faith requirement of Rule 37(f) means that a party is not
permitted to exploit the routine operation of an information system to thwart
discovery obligations by allowing that operation to continue in order to destroy
specific stored information that it is required to preserve. When a party is under a
duty to preserve information because of pending or reasonably anticipated litigation,
intervention in the routine operation of an information system is one aspect of what
is often called a “litigation hold.” Among the factors that bear on a party’s good
faith in the routine operation of an information system are the steps the party took
to comply with a court order in the case or party agreement requiring preservation of
specific electronically stored information.”"

The Sedona Conference Working Group on document management and electronic discovery is
perhaps the most authoritative resource on document retention.! In September 2005, the group
issued The Sedona Guidelines: Best Practices and Commentary for Managing Information and Records in the
Electronic Age.”” This authoritative publication is routinely cited in judicial decisions and various
articles and publications on electronic discovery and document management. The Sedona
Conference established five primary guidelines for the management of electronic data:

1. An organization should have reasonable policies and procedures for
managing its information and records;
2. An organization’s information and records management policies and

procedures should be realistic, practical and tailored to the circumstances of
the organization;

3. An organization need not retain all electronic information ever generated or
received;
4. An organization adopting an information and records management policy

should also develop procedures that address the creation, identification,
retention, retrieval and ultimate disposition or destruction of information and
records; and

5. An organization's policies and procedures must mandate the suspension of
ordinary destruction practices and procedures as necessary to comply with
preservation obligations related to actual or reasonably anticipated litigation,
government investigation or audit."”

Of course, “good faith” is a relative term. The only way companies can protect themselves for
dramatic sanctions is to ensure a sound document retention policy is enacted and followed. This is
only the beginning. Companies must enact the policy and proactively monitor compliance with this
system. A document retention policy may form a solid foundation to manage both paper and
electronic documents, but it is critical to combine this policy with litigation hold procedures.

10 See 7d. at g 3.

1 'The Sedona Working Group Series is a charitable research and education institute dedicated to the advancement of
law and policy on complex litigation issues such as document management and electronic discovery. See generally,
http://www.thesedonaconference.org/content/faq (May 10, 2007).

12 The Sedona Guidelines: Best Practices & Commentary for Managing Information and Records in the Electronic Age, The Sedona
Conference Working Group Series, September 2005 available at http://www.thesedonaconference.org.

13 The Sedona Guidelines: Best Practices & Commentary for Managing Information and Records in the Electronic Age, The Sedona
Conference Working Group Series, September 2005 available at http://www.thesedonaconference.org.
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II. THE LESSON OF CooL HAND LUKE: THE CRITICAL RELATIONSHIP BETWEEN
DOCUMENT RETENTION POLICIES AND EFFECTIVE E-DISCOVERY MANAGEMENT AND
STRATEGIES

Several highly publicized cases imposing severe sanctions on corporations for failing to comply with
electronic discovery requests have generated justifiable publicity and concern for outside counsel
and companies." In perhaps the most famous e-discovery case to date, United States District Court
Judge Shira Scheindlin stated:

Commenting on the importance of speaking clearly and listening closely, Phillip Roth
memorably quipped, “The English language is a form of communication! ... Words
aren’t only bombs and bullets—no, they’re little gifts, containing meanings” What is
true in love is equally true at law: Lawyers and their clients need to communicate
clearly and effectively with one another to ensure that litigation proceeds efficiently.
When communication between counsel and client breaks down, conversation
becomes ‘just crossfire,” and there are usually casualties.

ok

The conduct of both counsel and client thus calls to mind the now-famous words of
the prison captain in Coo/ Hand Luke: ‘What we’ve got here is a failure to
communicate.” Because of this failure by both [Defendant] and its counsel,
[Plaintiff] has been prejudiced. As a result sanctions are warranted."

The new rules underscore the importance of document retention policies and procedures and the
critical importance of cooperation and coordination between outside counsel, in-house counsel, risk
managers, and IT departments. Companies must ensure data is properly storied and categorized.
Of course, storage capabilities and business considerations require that companies proactively
manage the storage and access of their electronic data. Document retention policies are not
concrete documents. Each one must be tailored to suit the individual clients’ needs and industry
considerations. For example, transportation companies are subject to federally mandated document
retention requirements issued by the Federal Motor Carrier Safety Administration.'®

Irrespective of the industry or the company, the rules make clear that every company must now have
a sound document retention policy and litigation hold procedure in place to manage the storage and
production of electronic data in today’s electronic age.

14 See, e.g., United States v. Philip Morris USA, Inc., 327 F. Supp. 21 (D.D.C. 2004) (imposing monetary sanctions of
$2,995,000 on corporation and corporate officers based upon failure to comply with court’s orders to preserve
documents and corporation’s own internal document retention policies); Zubulake v. UBS Warburg, L.L..C., 229 F.R.D.
422 (S.D.N.Y. 2004) (imposing discovery sanctions and issuing spoliation instruction based upon corporation’s
continued refusal to comply with discovery requests, court orders, and internal document management policies regarding
data and e-mails). This decision is commonly referred to as Zubulake 1/, the last of the most highly publicized electronic
discovery cases prior to the enactment of the e-discovery amendments to the Federal Rules of Civil Procedure.

15 Zubulake, 229 F.R.D. at 424 citing Captain, Road Prison 36, in COOL HAND LUKE (1967), found at
http://ask.yahoo.com/ask/20011026.html. (emphasis added).

16 http://www.fmesa.dot.gov/rules-

regulations/administration/fmest/fmesrguidedetails.asp?rule toc=749&section toc=749 (May 11, 2007). These

guidelines are attached hereto as Appendix 1.
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II1. DOCUMENT RETENTION POLICIES AND LITIGATION HOLDS: A SUMMARY CHECKLIST

A Guideline for Document Retention Policies
a. Does a program exist?
b. Should immediately enact a program if one does not exist.

i. If program has been established, it should be reviewed with corporate
compliance department, in-house counsel and/or risk managers, IT
departments, and outside counsel. Schedule an annual follow-up meeting to
review policy and implement necessary revisions.

1. Consider an e-discovery / document retention “task force.” Should
be comprised of these specific departments.

2. Companies should consider designating an IT or in-house
representative as the company’s representative on all issues. This
person should have authority to speak on the company’s behalf, and
should be vested with knowledge of all e-discovery and document
retention programs and protocols. This person should be willing to
testify and/or sign affidavits on the company’s behalf on these issues.

c. Considerations in establishment of document retention policy and/or review of
current policy:'’

i. Consult the Sedona Guidelines when drafting or revising document retention

policies.18
ii. Policy must be based on sound business considerations.
1. Industry
2. Company’s history
3. Are certain aspects of the company prone to litigation?
4. Are certain products or services prone to litigation?
5. Are certain locations more prone to litigation or regulatory violations

than others? This could give rise to an increased retention time, even
if no threat of litigation appears imminent.
iii. Types of documents and data both paper and electronic

1. Location of documents. What types of documents are found at
corporate headquarters, each plant location, office, and other
locations?

2. What is current method of storing documents, either electronic or
paper?

3. How long are documents currently preserved? Why? The policy
must articulate the rationale for storage periods, such as industry
regulations, increased instances of litigation for certain items, and any
other pertinent reasons.

17 For a good overview of document retention considerations and practices following the enactment of the recent e-
discovery amendments to the Federal Rules of Civil Procedure, see ]. Mark Coulson, The Wild, the Innocent and the E-Discovery
Shuffle, In-House Defense Quarterly, Winter 2007.

8The Sedona Guidelines: Best Practices & Commentary for Managing Information and Records in the Electronic Age, Guideline 5, The
Sedona Conference Working Group Series, September 2005 available at http:/ /www.thesedonaconference.org.
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4. “Data” may be different things to different companies. E-mails,
voicemails, metadata, GPS data, and other electronically stored
information must be retained.

iv. Commentary recognizes destruction of documents may be acceptable when
documents or data lose their “business purpose.” The establishment of a
document retention policy based upon business considerations greatly
increases the reasonableness of document destruction. The “business
purpose” must be specifically articulated in the policy. It is critical to enact a
reasonable policy."”

1. What is the effective date of the policy?

2. What should be done (or can be done) with the documents / data
prior to the establishment of this policy?

3. The document retention policy must also discuss litigation hold
procedures, and ensure procedures are in place to stop the
destruction of documents or data when the litigation hold becomes
necessary.

v. Consider a separate procedure for e-mails, including centralizing storage and
limiting personal or home use of e-mail to ensure all e-mails may be stored
according to corporate policy.

vi. Specifically define the length of time required to store each type of
documents. Consider an overall policy to articulate the basis for retention
and destruction, with a separate exhibit thereto detailing specific categories of
documents and retention periods for each.

d. How is the policy articulated and disseminated?

i. Could be a discoverable document.

ii. Should be clearly stated with defined categories, but written broadly to
permit reasonable interpretation in the future.

iii. Employ safeguards to ensure policy is followed to underscore credibility.

iv. Should the policy simply be placed along with other corporate documents, or
should each employee sign an acknowledgement and understanding of the
policy?

v. Consider establishing a “help line” and/or an internal website to address
specific questions from employees.

“Litigation Hold” Procedures
a. Litigation Hold Letters™
i Does a policy exist? If so, it should be reviewed with corporate
compliance department, in-house and/or risk management, I'T department,
and outside counsel.
ii.  Relevant considerations for the implementation of a litigation hold letter
policy (or for reviewing current policies):

YThe Sedona Guidelines: Best Practices & Commentary for Managing Information and Records in the Electronic Age, Guideline 4, The
Sedona Conference Working Group Series, September 2005 available at http:/ /www.thesedonaconference.org.

20 For an excellent overview of considerations involved in litigation hold letters and a sample form, see Mark S. Sidoti and
Renee L. Monteyne, The Effective Internal Litigation Hold Letter, In-House Defense Quarterly, Winter 2007. Several of the
suggestions for litigation hold letters and policies discussed herein are adapted from this article.
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10.

11.

12.

Should not be a mere form letter.

Could be a discoverable document.

Should be sent by high-level executives and cc: other executive
offices and CEO.

Define corporate audience. Not necessarily required to be sent to all
employees, perhaps only those department(s) or plant(s) implicated in
possible litigation. Should err on the side of inclusion and broad
dissemination.

Should be concise and direct. Should not exceed more than a few
paragraphs, and should be easy to understand. Should not provide a
detailed explanation of the litigation. Avoid mentioning specific
trigger date for litigation or the reasonable anticipation thereof (could
be an admission). Instead, state an obligation to preserve all
presently existing material.

Stress the importance of the matter to the company.

Critical to define the “documents and data” to be preserved. Should
note that not all “documents” are paper- many are now electronic.
Must be written to include @/ electronic data, such as e-mails,
voicemails, backup tapes, and metadata. Consider appropriate
storage and safeguards for special issues such as GPS data and
blackberries.

Reiterate the importance of preserving all paper and electronic data
and that serious consequences could result if such documents are
destroyed.

Should state that the company and its safety and corporate
compliance department and/or outside counsel will be following up
on the process. Should also provide the name and number of
contact persons (in the I'T department and/or safety and corporate
compliance department) to answer questions.

Should the letter be sent only to specific persons / offices, or
globally? This is often determined on a case by case basis.

How should the document be sent? (i.e., e-mail, hard copy, posting
in offices). The company must prove not only the existence of
litigation hold procedures, but the proper implementation of those
procedures.

iii.  The obligation to impose a “hold” arises when litigation is reasonably
anticipated. This date conld arise well before the initiation of litigation and therefore
requires proactive monitoring and action from safety and corporate compliance department
and outside connsel.

Dwayne J. Hermes, Esq.
Hermes Sargent Bates, L.LL.P.
901 Main Street, Suite 5200
Dallas, Texas 75202

P: (214) 749-6000

E: dwayne hermes@hsblaw.com
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An Update on Actions Involving the United Nations Convention
on Contracts for the International Sale of Goods

Alan G. Davis and Mark Shreve
Garan, Lucow, Miller, P.C.

I. Introduction

We previously discussed the origination of the United Nations Convention on Contracts for the
International Sale of Goods (CISG) and its various similarities and difference from the more familiar
Uniform Commercial Code. This article will cover some of the interpretation and applications as to
when it is the controlling law and whether state law causes of action may also be allowed.

IL. A Brief Summary of the CISG

The CISG was enacted as an attempt by most of the major trading countries of the world to create
some certainty in the laws applying to the international sale of goods. While it has been adopted by
most of the United States’ trading partners, there are a very few who have not, and others that have
only adopted modified certain sections.

The CISG was ratified as a treaty of the United States and, therefore, under the supremacy clause of
the U.S. Constitution, it preempts all state common law and statutory law on issues to which it
applies. There are some significant differences from what is typically found in state laws following
the Uniform Commercial Code.

* There is no statute of frauds or parole evidence rule. Almost everything can purportedly be
created or modified by oral statement.

* The statute of limitations is significantly limited. The buyer is not only required to give notice of
lack of conformity within a reasonable time, but unless there is a longer written warranty, notice of
the lack of conformity must be given within two years from the date of receipt of the good.

* If goods are fit for the purposes for which goods of the same description would ordinarily be used
at the time of delivery, then unless there is an express warranty to cover the life and durability, the

purchaser may be without recourse.

* There are fewer warranties and they can be more easily disclaimed. The CISG does not use the
term “merchantability” and does not require a waiver to be in writing and conspicuous.

* Where the offering and accepting documents contain different terms, it is the offering document
that is more likely to be determined to control the terms of the contract.

* To avoid its application, agreements must specifically state that the CISG is not to apply.

* The Convention does not apply to liability for death or personal injury caused by the goods. Nor
does it apply to goods purchased for personal, family, or household use.
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III.  Application and Interpretation of the CISG by the Courts

As a treaty of the United States, it provides a basis for original federal court jurisdiction under 28
US.C. §1331. Asante Technologies, Inc. v. PMC-Sierra, Inc., 164 F. Supp. 2d 1142 (N.D. Cal. 2001).
Even where the litigating companies are incorporated in the same state, there is jurisdiction under
the CISG, if for one them, the place of business having the closest relationship to the contract
performance is in another country. Id.

There have been only about eight U.S. Federal Appellate Court decisions which have addressed the
CISG in some significant fashion. It has also only been cited by approximately 50 federal judges in
their opinions. Because of this, it is not uncommon for the courts to incorrectly comment that there
are not a lot of opinions addressing the CISG. In fact, there are thousands of cases on the CISG,
however, it is rare to ever see any of the U.S. courts citing to an opinion or an interpretation given
the law by a judge from any of the 70 or so other countries whose judiciary can hear cases and
render interpretations. Rarely do the U.S. courts ever turn to any commentators or other authorities
for interpretation.

Instead, courts quite often try to find a comparison to the Uniform Commercial Code and make
their rulings consistent with the UCC where not directly in conflict. This tendency has been labeled
the “Homeward Trend.” Harry Flechtner, Article 79 of the United Nations Convention on Contracts for the
International Sale of Goods (CISG) as Rorschach Test: The Homeward Trend and Exemption for Delivering Non-
Conforming Goods, 19 Pace Int’l L. Rev. 29, 30-31 (2007). In fact, although the implied warranty of
“merchantability” is not set forth in the CISG, sometimes the differences are glossed over. See, for
example, Northfolk Southern R.R. Co. v. Power Source Supply, Inc., 2008 W.L. 2884102 (W.D. Pa. 2008).

Contractual Claims

Where the CISG is timely brought to the Court’s attention, U.S. courts have readily acknowledge
that under the supremacy clause of the Constitution, the treaty does take precedence over any state
or common law cause of action. However, where a party first asserts some state or other law in
conflict with the CISG and later desires to assert the CISG, the court may determine that a waiver of
the right to assert the CISG has taken place. Therefore, its application needs to be asserted early on
in litigation.

Torts and Alternative Causes of Action

Often a complaint will contain not only a breach of contract and/or a breach of watranty claim, but
also attempts to set forth other theories seeking damages as a result of the same general transaction.
Case law delineating what is and is not proper has not yet provided clarity this area. Some likely
guidance may be found in Electrocraft Arkansas, Inc. v. Super Electric Motors, Ltd., 2009 W.L. 5181854
(E.D. Ark. 2009). In that case, Electrocraft purchased refrigerator motors from Super Electric for
resale to refrigerator manufacturers. After many defective motors were returned, Electrocraft filed
suit. In addition to breach of warranty claims, Electrocraft alleged negligence/strict liability,
violation of the Arkansas Deceptive Trade Practices Act (ADTPA), tortious interference with a
business expectancy, and unjust enrichment. After determining that the contract and warranty
potion of the suit was governed by the CISG, the Court examined the other claims. The Court
noted that the purpose of contract law is to see that promises are performed, whereas tort law exists
to provide redress for various injuries. The court therefore looked to see whether or not what was
being claimed was actually a tort having a separate basis for action or the alleged wrong was based
on the contract. The Court determined that the negligence/strict liability claim was solely based on
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the contract and should therefore be dismissed. The claim for unjust enrichment and restitution it
found was likewise based on the contract, and as such, preempted by the CISG.

The Court, however, found that the ADTPA provided redress for claims of misrepresentation, fraud
and intentional harm and, therefore, was not a contractual cause of action. Although questioning
whether an attempt to harm could actually be proven, it refused to dismiss the claim purely on the
pleadings. The Court similarly refused to dismiss the tortious interference with business expectancies
since that also was based on an allegation of willful and malicious wrongful conduct.

Other courts have held that tort allegations may be brought by a party to the contract where there is
a claim of negligent misrepresentation and fraudulent inducement. See for example, Miami 1 alley
Paper, 1LC v. Lebbing Engineering & Consulting GmbH, 2006 W.L. 2924779 (S.D. OH 20006); Tee e
Toons, Inc. v. Gerhard, Schubert GmbH, 2006 W.L. 2463537 (S.D. NY 2006). Since these allegations
involve torts being committed prior to the actual existence of the contract, it is understandable for
the courts to find that the action is not barred by the CISG as the attempt is not to carry out or
enforce rights in the contract, but to address the prior wrongful act causing the creation of the
contract.

However, the Electrocraft decision to allow a cause of action for acts committed during the course of
the contract which caused damage to a buyer’s dealings with his customers under a title of
intentional harm to an economic interest, would seem to be in conflict with the comprehensiveness
and predictability that the CISG was intended to create. Similarly, acts wrongful under the ADTPA
occurring prior to the contract might be construed as creating a separate cause of action, but to the
extent the activities arose out of the contract, allowing recovery under the ADTPA would again
seem to be directly in conflict with the CISG and whatever damages it provides. This is certainly an
area where there will be further argument and case law development. The Electrocraft case, however,
does suggest that there may be some room for claims of intentional torts to survive even though
they arise from the existence of the contract controlled by the CISG.

Third Party Claims

As previously mentioned, the CISG does not preclude third party actions for death or personal
injury caused by the goods. Therefore, typical product liability claims involving personal injuries are
not affected.

The real question becomes whether claims by subsequent purchasers based on warranty or property
damages are controlled by the CISG. In Caterpillar, Inc. v. Usinor Industeel, 393 F. Supp. 2d 695 (N.D.
IL 2005). Caterpillar issued a purchase order to its subsidiary, CMSA, for some steel truck beds.
CMSA then issued a purchase order to Leeco, the agent for defendant Usinor, a French company.
When the steel in the truck beds proved unsatisfactory, both caterpillar and its subsidiary filed suit.
After reviewing a couple of commentators, and noting that the CISG addresses only the parties to
the contract, the Court determined that Caterpillar was not precluded by the CISG from suing
Usinor as Caterpillar was not a party to the contract. The Court then determined to apply Illinois
law. Unfortunately for Caterpillar, the Court found that Illinois law required privity and, therefore,
Caterpillar could not bring claims under either an express warranty or an implied warranty theory.

While Caterpillar was not successful in its case, the Court’s determination that the CISG is not

applicable to parties who are not in privity suggests that a subsequent purchaser may “ignore” the
CISG and rely upon whatever state court remedies may be available. As state laws may recognize
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implied warranties much broader than the CISG and the statute of limitations may differ, a supplier
on a construction project may find it advantageous to obtain an assignment of rights from the
building owner at the time of the settlement of any dispute in order that it can then proceed without
worry of the limitations that might otherwise exist under the CISG. As long as the applicable state
law does not have a privity requirement, a purchaser could actually end up in a better position than it
if it sued in its own name.

CONCLUSION

The CISG is still a developing segment of the law. A party involved in litigation arising out of
damages caused by a product that was purchased from a foreign company would do well to examine
the CISG to see whether or not assertion of its supremacy over some forms of state law might
create a more favorable legal position. Because opinions are coming primarily from the trial level,
the resultant outcome has significant uncertainty. However, if there are claims involving products
manufactured in a foreign country, some serious consideration of the CISG should be taken early on
as it may provide significant advantages in the appropriate case.

Alan G. Davis

Garan Lucow Miller P.C.

1111 W Long Lake Rd Ste 300
Troy, MI 48098

P: (248) 641-7600

E: adavis@garanlucow.com

Mark Shreve

Garan Lucow Miller P.C.

1111 W Long Lake Rd Ste 300
Troy, MI 48098

P: (248) 641-7600

E: mshreve@garanlucow.com
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Removal to Federal Court

Christopher Tompkins
Betts, Patterson & Mines, P.S.

Introduction

The United States has two overlapping court systems: One operated by each individual state and
one operated by the federal government. Some civil lawsuits can be heard in either a state or federal
court. A defendant can sometimes transfer, or “remove”, a case filed in a state court to federal
coutt.

28 U.S.C. § 1441provides:

(a) Except as otherwise expressly provided by Act of Congress,
any civil action brought in a State court of which the district courts of
the United States have original jurisdiction, may be removed by the
defendant or the defendants, to the district court of the United States
for the district and division embracing the place where such action is
pending.

(b) Any civil action of which the district courts have original
jurisdiction founded on a claim or right arising under the
Constitution, treaties or laws of the United States shall be removable
without regard to the citizenship or residence of the parties. Any
other such action shall be removable only if none of the parties in
interest properly joined and served as defendants is a citizen of the
State in which such action is brought.

This paper will provide a brief overview of the reasons why a defendant might want to remove a
case to federal court; the bases for doing so; and limitations on the ability to do so.

Potential Advantages to Removal

Removal jurisdiction exists, in part, because of a belief that an out of state defendant may receive a
less hostile, or prejudiced, reception from a federal court than from a state court judge or jury.
Whether to remove a case to federal court is a fact specific, and jurisdiction specific, decision. There
are both potential advantages and disadvantages of removal, which can vary and which should be
discussed with counsel. The potential benefits from removal generally include:

e Federal judges may be “better”, in multiple respects, than state court judges;

e TFederal courts often draw jurors from different geographical areas than state courts, and may
result in a more favorable jury pool;

e Federal court judges and case law are more favorable to challenges to experts, and challenges
to “junk science” than many state courts;

e Federal court judges and rules may place tighter procedural controls on counsel and the pre-
trial preparation and trial of a case.
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Bases for Removal

Federal courts in the United States are courts of limited jurisdiction. A case may not be removed to
federal court if it could not have been brought in federal court by the plaintiff. There are two bases
for federal removal jurisdiction (ignoring removal by the United States), each of which also supports
original jurisdiction in federal court: federal question jurisdiction and diversity jurisdiction. In
addition to the requirements discussed below, each requires that the amount in controversy,
exclusive of interest and costs, exceed $75,000.

Federal Question Jurisdiction

A case raising a federal question may be removed as United States District Courts have original
jurisdiction under 28 U.S.C. § 1331 over civil actions “arising under the Constitution, laws, or
treaties of the United States.” Federal question jurisdiction generally exists only when a federal
question is presented on the face of a properly pled complaint. Courts have defined actions that
arise under federal law as “only those cases in which a well-pleaded complaint establishes either that
federal law creates the cause of action or the plaintiff’s right to relief necessarily depends on
resolution of a substantial question of federal law.”

An action may not be removed to federal court on the basis of a defense that raises a federal
question, even if the defense is anticipated in the plaintiff’s complaint and even if both parties agree
that the defense is the only question truly at issue in the case. Exceptions to the above rule include
the “artful pleading” doctrine and “complete preemption”, or “jurisdictional preemption”. The
artful pleading doctrine holds that a plaintiff should not be permitted to defeat federal jurisdiction
and removal by “artfully” drafting the complaint to intentionally omit a federal question. By
definition, “a federal claim is ‘artfully pled’ as a state law claim when the suit in actuality arises under
a federal law which gives the plaintiff the right to pursue the relief sought in the complaint.”
Complete preemption is a “super” species of preemption, jurisdictional in nature, reserved for that
rare situation where the Supreme Court determines that Congress intended the federal enactment to
displace all state law causes of action within the scope of the federal statutory claim.

Diversity Jurisdiction

A case in which all plaintiffs are “diverse” to all defendants may be removed, as United States
District Courts have original jurisdiction under 28 U.S.C. § 1332 over “civil actions between . . .
citizens of different states.” This rule requires that there be “complete diversity” — Ze., that all
defendants have different citizenship from all plaintiffs. It also requires that none of the defendants
be citizens of the state in which the suit is filed.

Generally, an individual is a citizen of the state where he or she resides. A resident alien is
considered a citizen of the state in which he or she is domiciled; non-resident aliens are not
“citizens” of any state for purposes of determining diversity. Corporations have dual citizenship in
the state in which they are incorporated and, as the United States Supreme Court clarified earlier this
year, the state of their “nerve center” — usually their corporate headquarters.

There are some circumstances, such as “fraudulent joinder”, or “fraudulent misjoinder”, in which a
case which does not appear to offer “complete diversity” may nevertheless be removed. The term
“fraudulent joinder” is a term of art. It does not have to be shown that the joinder was actually
fraudulent, or for the purpose of preventing removal. Rather, the question is simply whether there
is any possibility that plaintiff will be able to establish liability against the party in question. A
removing party may establish fraudulent joinder of a non-diverse defendant in several ways. The

Page 52



most common bases are that the pleadings provide insufficient grounds to state a claim against the
non-diverse defendant. Another basis to claim fraudulent joinder is that a non-diverse defendant is
protected by an affirmative defense such as a statute of limitations.

The doctrine of fraudulent misjoinder has arisen in response to actions where numerous plaintiffs
piggyback onto the one plaintiff who has stated a claim against a non-diverse defendant,
notwithstanding their lack of any connection to that defendant. Under these circumstances, courts
have held that the plaintiffs who do not allege a causal connection with a non-diverse defendant
were fraudulently misjoined and their joinder does not defeat diversity.

Limitations on Removal

Time for Removal

28 US.C. § 1446(b) requires that a defendant must file a notice of removal within thirty days of
receiving, through service or otherwise, a copy of the initial pleading. If the initial pleading has been
filed and service of the complaint is not required, the time begins to run upon service of the
summons. Receipt of a “courtesy copy” of a complaint does not start the clock; time for removal
does not begin to run before the defendant has been formally served with a summons, complaint,
and/or other document required to commence the lawsuit.

In cases involving multiple defendants, the traditional rule has been that the thirty-day removal clock
begins to run for all defendants when the plaintiff has served the first defendant. Under this rule, a
defendant served more than thirty days after service upon the first-served defendant has no
opportunity to remove the case. Some courts over the last 20 years or so have held instead that each
defendant has its own thirty-day removal clock.

Courts are split over whether service on a defendant’s statutory agent (e.g., the Secretary of State)
commences the removal period. A number of courts have held that the removal period begins when
service on the statutory agent is complete. A larger number of courts, however, have held that the
removal period does not commence until the defendant actually receives a copy of the complaint, or
notice that such service has been made.

§ 1446 (b) also provides:

If the case stated by the initial pleading is not removable, a notice of
removal may be filed within thirty days after receipt by the defendant,
through service or otherwise, of a copy of an amended pleading,
motion, order or other paper from which it may first be ascertained
that the case is one which is or has become removable, except that a
case may not be removed on the basis of jurisdiction conferred by
section 1332 of this title more than one year after commencement of
the action.

This means that a case which does not initially appear to be removable may sometimes be removed
if, for example, plaintiff dismisses a non-diverse defendant, or plaintiff indicates that damages in
excess of $75,000 are sought. Federal courts have interpreted this paragraph to mean that the
circumstances creating removability must arise from a voluntary act of the plaintiff. Dismissal of a
non-diverse defendant on summary judgment, or by other non-voluntary act of the plaintiff, will not
render the case removable.
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In jurisdictions applying the last-served defendant rule, a question arises whether the one-year time
limit for removal precludes removal when the later-served defendant attempts to remove more than
one year after the case was started. The answer in most courts appears to be that the later-served
defendant can remove even more than one year after the case was commenced.

Joinder of All Defendants

The judicially created rule of unanimity requires that all defendants in a state court action must
consent to the removal of the state court action to federal court. The rule applies both to diversity
and federal question jurisdiction. In certain circumstances a case may be removed without the
consent of all defendants, including situations where a party is not a proper defendant; where not all
defendants have been served; and where removal is at the instance of the United States.

In a jurisdiction requiring that all defendants consent to removal within thirty days of service on the
first defendant, early served defendants may need to obtain consent to removal from later served
defendants on very short notice. A different issue arises when a later-served defendant wishes to
remove as to whether a defendant served earlier who did not remove may consent to the later
removal. Most courts which permit a later-served defendant to remove hold that the earlier served
defendant, who did not remove, may consent to the later removal, as the later-served defendant
would otherwise never be able to remove.

Class Actions

Class actions present special issues beyond the scope of this paper. Generally, there may be issues as
to diversity and the amounts in controversy. In addition, the Class Action Fairness Act (CAFA)
provides jurisdictional rules specific to class actions which permit removal in circumstances where it
would not otherwise be available.

Conclusion

The ability to remove a case from state court to federal court can be important — and sometimes
outcome determinative — to a defendant. The most crucial issue is to be aware of the time
limitations for removal and to consult with counsel about removal promptly. Once thirty days has
run from service of a summons and/or complaint, the right to removal may be lost.

Christopher W. Tompkins
Betts, Patterson & Mines, P.S.
One Convention Place

701 Pike Street, Suite 1400
Seattle, WA 98101-3927

P: (200) 268-8682

E: ctompkins@bpmlaw.com
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Product Standards and Governmental Regulations

Steven DiSiervi, Esq.
Abrams, Gorelick, Friedman & Jacobson, P.C.

Products liability, focusing on strict liability, has grown from the landmark case of Greenman v.
Yuba Power Products 59 Cal.2d 57 (1963). From that case, concerning a Shopsmith power tool,
numerous products including autos, bottles, chemicals, health and medical supplies, food, household
goods, hoisting equipment, elevators, ladders and scaffolds, mining equipment, presses, tires, and
saws have become the subject of strict products liability litigation. As product liability cases have
multiplied, so too have product standards and governmental regulations. Consequently, the
evaluation of liability in a products case calls for an intimate understanding of the applicable
standards and regulations and how they impact liability. ~ Some of the most familiar product
standards, governmental regulations and regulators are:

Consumer Product Safety Commission (CPSC) — CPSC is an independent agency of
the United States government created in 1972 to protect the public from unreasonable
risks of injury or death from thousands of types of consumer products under the agency's
jurisdiction. The CPSC is committed to protecting consumers and families from products
that pose a fire, electrical, chemical, or mechanical hazard or can injure children. The
CPSC has the authority to regulate the sale and manufacture of more than 15,000 different
consumer products, from cribs to all-terrain vehicles, and from barbecue grills to
swimming pools. The Commission has authority to implement consumer product safety
rules. The Commission requires manufacturers to place warning labels and information
labels on consumer products.

National Highway Traffic Safety Administration (NHTSA) - NHTSA was created by
Congress with the passage of the Highway Safety Act of 1970. As NHTSA proclaims in
its mission statement, the agency's main focus is "to save lives, prevent injuries and reduce
traffic-related health care and other economic costs." As such, NHTSA functions as both
an information source and an investigatory body. Its responsibilities fall into three main
areas: research, information and education. As part of its activities, NHTSA is charged
with writing and enforcing safety, theft-resistance, and fuel economy standards for motor
vehicles.

Occupational Safety and Health Administration (OSHA) - Congress enacted the
Occupational Safety and Health Act of 1970 which created the Occupational Safety and
Health Administration (OSHA). Its mission is to help employers and employees reduce
on-the-job  injuries, illnesses and deaths. The Act covers private sector
employers/employees in the 50 states, the District of Columbia, Puerto Rico, the Virgin
Islands, American Samoa, Guam, Northern Mariana Islands, Wake Island, Johnston
Island, and the Outer Continental Shelf Lands as defined in the Outer Continental Shelf
Lands Act. OSHA standards and regulations mandate the use of a product that meets a
certain standard. Thus in practice, OSHA is essentially creating a standard.
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American National Standards Institute (ANSI) — ANSI is a private non-profit
organization that oversees the development of voluntary consensus standards for a wide
variety of products, services, processes and systems in the United States. ANSI does not
create standards but rather provides all involved with a neutral venue to come together
and work towards common agreements so that standards can be set. ANSI standards are
developed by representatives of government agencies, consumer groups, labor unions,
companies, and others. These standards ensure that the characteristics and performance of
products are consistent, that people use the same definitions and terms, and that products
are tested the same way.

American Society for Testing and Materials (ASTM) — ASTM is an international
standards organization that develops and publishes voluntary consensus technical
standards for a wide range of materials, products, systems, and services. The standards
produced by ASTM fall into six categories:

1. Standard Specification: defines the requirements to be satisfied by subject of
the standard.

2. Standard Test Method: defines the way a test is performed and the precision
of the result. The result of the test may be used to assess compliance with a
Standard Specification.

3. Standard Practice: defines a sequence of operations that, unlike a Standard
Test Method, does not produce a result.

4. Standard Guide: provides an organized collection of information or series of
options that does not recommend a specific course of action.

5. Standard Classification: provides an arrangement or division of materials,
products, systems, or services into groups based on similar characteristics
such as origin, composition, properties, or use.

6. Terminology Standard: provides agreed definitions of terms used in the other
standards.

The Annual Book of ASTM Standards covers 15 sections of interest:
Iron and Steel Products
Nonferrous Metal Products
Metals Test Methods and Analytical Procedures
Construction
Petroleum Products, Lubricants, and Fossil Fuels
Paints, Related Coatings, and Aromatics
Textiles
Plastics
Rubber
. Electrical Insulation and Electronics
. Water and Environmental Technology
. Nuclear, Solar, and Geothermal Energy
. Medical Devices and Services
. General Methods and Instrumentation
. General Products, Chemical Specialties, and End Use Products
. Index to all sections and volumes
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Official laws and regulations, such as those passed by CPSC and NHTSA, that apply to a product
must be complied with. If the product does not comply and this noncompliance caused the injury,
then the manufacturer can be strictly liable under a product liability cause of action. Unfortunately,
compliance with all applicable laws and regulations is not an absolute defense in a product liability
case. Therefore, a jury could find that a manufacturer should have exceeded laws and regulations
pertaining to safety.

The general rule, as set forth in Section 402A of the Second Restatement of Products Liability, holds
manufacturers “strictly liable for unreasonably dangerous products that cause injury to ultimate
users.” It is widely held that the issue of whether a product is unreasonably dangerous is a question
of fact. Therefore, it is generally accepted that laws and regulations are a minimum standard and it
does not prevent a finding that a reasonable person would have taken additional precautions.

Voluntary industry standards and consensus standards, like ANSI and ASTM, are also considered
minimum standards. As a result, compliance with voluntary standards and certifications is not an
absolute defense. Therefore, as with laws and regulations, the plaintiff can argue that you should
have exceeded the standards.

In sum, a product should meet or exceed all applicable laws, regulations, and mandatory or
voluntary consensus standards. However, this does not, by itself, create a de facto shield from
litigation. Exceeding industry standards, whether mandatory or voluntary, creates a significantly
stronger shield against products liability claims. It will likely be a jury who determines if the safety
precautions were reasonable, even if the product meets the applicable standards and regulations.
With this in mind, it is best to consider governmental regulations as a minimum standard that will
not be an absolute defense to a products claim. The greater the standard the products comply with,
the more reasonably safe the product will be considered.

Steven DiSiervi

Abrams, Gorelick, Friedman & Jacobson, P.C.
One Battery Park Plaza, 4th Floor

New York, NY 10004

P: (212) 422-1200

E: sdisiervi@agfjlaw.com
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Indemnity Considerations in U.S. Product Liability Litigation

Kerry M. Griggs
The Cavanagh Law Firm, P.A.

Introduction

In today’s industrial world, consumer goods often follow long and winding paths on their journeys
into the hands of an end user. Component parts are sourced from suppliers all over the world.
Overseas manufacturers combine parts into their own manufactured products. Regional distributors
hold the products in massive warchouses. Middle-tier exporters incorporate country-specific
enhancements. U.S. importers ensure compliance with federal and state regulations. Domestic
distributors apply retail-specific trade names and other differentiating marks. Big box retailers
assemble, advertise and sell the products to consumers, often under their own private labels. Such
retailers may or may not have played a role in the product’s design and general specifications.
Consumers use the products, often oblivious to the number of hands they have passed through on
their journey.

When consumers are injured by such products, they rarely can easily determine who may be
responsible for the alleged defects. Accordingly, over the years, U.S. products liability law has
generally evolved to ease the consumer’s burden. In many jurisdictions, a consumer may sue any
player in the chain of product distribution and obtain a judgment of full recovery, regardless of that
playet’s role in the alleged underlying defect. The theory, of course, is that large business concerns
are able to rationally allocate risk among themselves and otherwise insure against it. Further, the
theory continues, it would be unfair to allow an injured claimant to go uncompensated for injuries
caused by a genuinely defective product just because he or she couldn’t track down the truly “at
fault” party.

Given these dynamics, U.S. products liability cases often involve vigorous and complex disputes
among manufacturers, importers, suppliers, distributors and retailers to determine who should
ultimately be held responsible. This usually leads to claims for indemnity, contribution and defense,
cither joined and asserted in the injured consumer’s action, or handled through separate judicial,
quasi-judicial or private proceedings. Such claims are almost always material to the decision-making
process in defending against the consumer’s lawsuit. Accordingly, all those involved in U.S. product
liability claims should familiarize themselves with indemnity considerations among players in the
chain of distribution.

L Key Considerations

Indemnity issues can be as complex and varied as the legal jurisdictions in which they arise. There
are few bright-line rules that uniformly apply across the United States. That being said, most
indemnity issues are usually variations on the same general themes. Accordingly, risk managers and
claims professionals should be familiar with the themes.

A. There is a difference between indemnity and contribution
It is sometimes tempting to blur the lines between indemnity and contribution. After all,
both claims are essentially geared toward doing “what’s fair,” namely, getting the truly
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responsible party to step up to the plate. However, important legal and practical
distinctions may significantly impact the handling of a given products case.

For example, many U.S. jurisdictions have abolished the common law cause of action for
contribution among joint tortfeasors. In such jurisdictions, one player in the chain of
distribution is generally prohibited from suing another player for contribution at
common law, commensurate with that player’s fault. While these jurisdictions often still
allow common law indemnity claims, they are “all or nothing” propositions, which
require the party seeking indemnity to be without fault. Even one percent of fault
dooms the entire claim.

It is not difficult to see how such distinctions may become critical in trying to resolve
high dollar products cases with multiple players in the chain of distribution. This is
especially true, for example, when the injured consumer is only able to obtain jurisdiction
over one or two downstream participants. As such, one should always explore, early in
the process, how the subject jurisdiction treats claims of indemnity and contribution.

There are often multiple potential bases for indemnity among players in the chain of

product distribution

The relationships among designers, suppliers, manufacturers, distributors and retailers
are often surprisingly ambiguous. One cannot always count on clear supply contracts
with well-written indemnity provisions. This is often the case because many overseas
entities still have difficulty grasping the extent of the U.S. tort liability system. Even
relatively large players sometimes don’t appreciate the full scope of potential liability and,
as such, only loosely frame their business relationships when it comes to products
liability exposure. It is important, therefore, to fully-explore all possible bases for
indemnity relief, and to make few assumptions during the process.

1. Players may be protected by contractual indemnity obligations in written
supplier agreements

Ideal indemnity claims are those governed by up-to-date supply contracts
with well-written indemnity provisions that all parties recognize should be
honored as part of the overall negotiated deal. Such claims can often be
resolved with a phone call or a couple of letters. The typical fact pattern
involves a remote manufacturer who, as a condition of selling a product
through a high volume retailer, has agreed to take care of any product injury
claims. In such a situation, even if the retailer is the only named defendant,
the manufacturer steps in and handles the case from start to finish, covering
all defense costs and substantive payments to the claimant.

Of course, not all contract-based indemnity claims run so smoothly.
Contracts age.  Players’ motivations change. Competition grows.
Economies stall. Still, it is almost always preferable to start with a written
contract with clear indemnity provisions. At the same time, other
possibilities should still be explored.
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2. Many jurisdictions have relevant indemnity codes, often in the form of seller
protection statutes

As U.S. product liability law developed over the yeas, there was something of
a backlash voiced by “mere sellers” of allegedly defective products. While it
was certainly understandable to ease the burden on an injured claimant, it just
didn’t seem fair for a local retailer to be left “holding the bag” for all of the
claimant’s injuries. This was especially troublesome in situations where
unscrupulous remote manufacturers simply ignored contractual indemnity
agreements. Such considerations led to the enactment of “seller protection
statutes” in many jurisdictions, essentially requiring manufacturers to defend
and indemnify sellers under most circumstances. The defense of any product
liability case should involve a consideration of such indemnity statutes.

3. Some players may have relevant product liability insurance coverage, with
applicable additional insured provisions

As product manufacturers and distributors come to more fully understand
the U.S. tort system, they generally come to appreciate the need to obtain
product liability insurance coverage. Such policies often have significant self-
insured retentions. At the same time, they may include additional insured
coverage for certain named players either upstream or downstream.
Accordingly, when parties are looking for indemnity options, they should
consider the possibility that they might qualify as an additional insured under
a relevant liability policy.

4. Common law indemnity principles vary dramatically across jurisdictions

The common law is usually the last resort when exploring indemnity options
in products cases. In certain jurisdictions, such as Arizona, the party seeking
common law indemnity must be without fault, as addressed above. As such,
if there is an allegation that such a party was independently at fault in dealing
with the product, the resulting indemnity claim risks being ignored o,
perhaps, accepted with significant reservations. Therefore, from a risk-
management perspective, one should not rely solely on the common law for
indemnity protections. Further, after a claim is presented, one should fully
investigate to determine whether other bases for indemnity may also be
invoked. If not, then the common law, with its attendant peculiarities, may
be the only hope.

Issues may arise concerning the accrual of indemnity claims and the timing of the tender

It is difficult to say with certainty when a particular indemnity claim “accrues” for
purposes of the running of the statute of limitations. Different jurisdictions apply
different rules. In very general terms, an indemnity claim is said to accrue when the
party secking indemnity incurs a legal liability. Under any circumstances, to be safe, it is
usually advisable to “tender early,” as soon as a good faith basis exists to do so. This
also has the benefit of “getting the meter running” on claims for defense costs in many
jurisdictions.
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The idea of fault may play an important role in some jurisdictions, particularly as

concerns non-parties and litigation strategies

As discussed above, U.S. product liability law has generally evolved to give injured
claimants access to the courts and a ready liability target, without the need to track down
the actual “at fault” player in the chain of distribution. This is why product liability is
said to be “strict”. The consumer need merely prove that a given product was defective
and unreasonably dangerous, not that the liability target was necessarily responsible for
the problem.

However, over the last few years, the pendulum has started moving back in some
jurisdictions, allowing notions of “fault” to creep into the analysis. Such is the case in
Arizona, which now only allows the recovery of damages against a party in the chain of
distribution commensurate with actual evidence of that party’s fault. This has
significantly increased the injured claimant’s burden, and has increased the identification
of “non-parties at fault” by the defense in product liability cases. If supported by the
evidence, juries can allocate percentages of “fault” to non-parties, thereby reducing
exposure to the named defendants and impacting the claimant’s recovery.

Given such dynamics, named defendants sometimes think twice about impleading other
players into the case and assuming the burden of litigating indemnity claims against them
directly. Strategically, it can make sense to simply identify a potentially at-fault party as a
non-party at fault, and then let the plaintiff determine whether he or she wishes to
amend the complaint to bring the player before the court. If not, the defendant may still
seek to prove at trial why the non-party should be responsible.

These sorts of fault-based considerations can be somewhat complicated, especially since
many parties’ supply contracts and indemnity agreements are written without fully
considering them. The same holds true for indemnity statutes. Further, players can
sometimes use juror allocation of fault as an excuse to try to avoid indemnity obligations,
on the theory that the jury’s verdict will resolve all issues among all parties. The list of
potential complications goes on. For now, those involved in products claims simply
need to recognize the unique issues that may arise in jurisdictions where fault is now the
touchstone for determining product liability exposure.

The scope of a party’s indemnity obligations is often a matter of dispute, especially when

plaintiffs assert independent negligence claims for relief

The foregoing discussion is generally premised on the idea that product liability claims
are discrete causes of action that follow relatively predictable rules. Unfortunately, this is
not always the case. Matters become especially complex when an injured claimant
asserts independent causes of action, such as claims for negligence, breach of warranty,
breach of contract, consumer fraud, negligent misrepresentation, and even racketeering.
Such claimants often seek millions of dollars, including punitive damages.

These sorts of extraneous claims are often not within the contemplation of parties
drafting indemnity provisions in supply agreements, nor are they always propetly
considered by legislatures in drafting indemnity statutes. As such, it is not uncommon
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for a party with an indemnity obligation to try to carve out or otherwise limit its
responsibility to the core product-related claims themselves, leaving the “extra” claims to
the relevant individual players. Too much of this can defeat, or at least seriously
undercut, the indemnity protections that the parties thought were part of the original
bargain.

Similar considerations arise with respect to defense costs incurred by a tendering party,
including pre-tender expenses. When structuring their indemnity deals, some parties fail
to recognize the distinction between the duty to defend and the duty to indemnify.
Further, indemnity statutes are not always clear on the subject. As such, a party
protected by an indemnity agreement or statute may sometimes find the protections a bit
illusory, as defense costs mount which others argue are not covered. It is, therefore,
advisable to try to resolve indemnity obligations as eatly as possible, including the
responsibility for defense costs. Otherwise, tensions may rise along with costs,
decreasing the chances of an amicable resolution to the indemnity question.

F. Parties must consider potential conflicts and ethical issues among potential indemnitors
and indemnitees

As should be apparent from the foregoing, indemnity considerations in product liability
litigation are not always straightforward. Indeed, depending on the underlying facts, they
can be the subject of serious “case within a case” disputes. These issues, in turn, can
sometimes lead to conflicts and ethical considerations, even between parties who are
trying to work together in good faith.

A typical example arises when a manufacturer accepts the tender of a retailer. At the
time of acceptance, the parties’ positions may seem to be perfectly aligned. However, as
discovery progresses, the parties may discover that the retailer made significant
misrepresentations about the underlying product which arguably caused or contributed
to the liability-causing event. Such revelations may come to light only after the
manufacturer and retailer have been represented by the same attorney for months, or
even years. Under such circumstances, the attorneys may find themselves dealing with
significant conflict of interest issues.

It is, therefore, a good idea to think through these potential conflicts and account for
them through waivers in joint defense agreements or other meaningful arrangements at
the time of the acceptance of the tender. Of course, no agreement is bullet-proof.
Indeed, an argument can be made that pre-conflict waivers in joint defense agreements
could be unenforceable. However, if the parties are upright with each other, and think
far enough ahead, they can usually avoid the difficulty of revoking acceptance of a
tender, moving to disqualify counsel, or other such complications.

1I. Conclusion

Indemnity issues in U.S. product liability cases can be somewhat complicated, with shifting and
unpredictable rules. However, with experience and a good understanding of the recurring themes,
most parties and their representatives can effectively predict and address the issues that arise.
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Communicating With Your Audience
(Using Demonstrative Evidence to Drive Your Case Home)

Thomas J. Jarzyniecki, Jr.
Kightlinger & Gray, LLP

Introduction

Much has changed from the days where oral testimony and oral argument were the principal means
of proof. Technological advances have made it possible to really show the jury what you are trying
to prove rather than simply telling them. Studies have shown that most people (and I would suggest
a growing majority) respond best to visual stimuli. A few learn primarily via auditory means, but as
we watch smart phones and other technologies develop, even simple conversations are being
relegated to a text message. An even smaller percentage of people learn best by actual physical
contact, in other words, by handling the screwdriver as opposed to being verbally or visually
instructed on its characteristics and uses.

Whether your witness is a lay witness or an expert, anytime you can use a “visual aid” to quite
literally show the jury what the witness is trying to convey, you will dramatically improve your odds
of having more jurors “receive” the thrust of the evidence. Of course, crucial documents will always
remain important evidence and trial exhibits along with relevant photographs. New technologies
allow for even these items to be displayed to the jury with the ability for the witness or lawyer to
highlight or point something out on the exhibit. Much like the telestraters so popular to sports
commentators, your witness can testify like John Madden and “Boom!” drive your point home.

In general, exhibits fall into two broad categories: real and demonstrative. Real evidence is the
actual screwdriver used to bypass a safety device on a large tooling machine or the remnants of a
burned up television accused of starting a fire. Although witnesses are generally used to identify
“real evidence”, the item in question often does not rely on the testimony of a witness to come into
evidence. Stipulations are often in place regarding items of “real evidence”, particularly where the
chain of custody is not in doubt and no other issues have been raised concerning the characteristics
of the item.

Demonstrative evidence, on the other hand, is usually used to highlight or illustrate the testimony of
a witness through visual means. A witness can testify about a certain intersection where an accident
occurred and then demonstrate or illustrate what they are saying by relying on a photograph, map,
diagram, videotape, model, or a computerized rendering of the scene. A manufacturing
representative might utilize a videotape depicting the arduous testing process that every TV they
make must pass before it is shipped off to be sold to an end user.

Perhaps the widest use of demonstrative evidence comes during the expert phase of litigation. A
doctor explaining the plaintiff’s injuries using a chart, diagram, or model of the human body (or
relevant portion thereof) to illustrate how an injury might have occurred (or not occurred) as well as
the ramifications of the injury to the human body in general and the plaintiff in particular. In this
context, it’s easy to see how demonstrative evidence is actually a means of repeating what the jury
has already heard, by showing them in a step-by-step fashion how a given conclusion was reached.
While virtually any aspect of oral testimony could be demonstrated, to do so would be overkill, not
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to mention frowned upon by most judges. Rather, zero in on the most critical aspect of your case or
the most complicated aspect of your case (often the same when it comes to expert testimony) and
demonstrate how the conclusion was reached.

Remember that you are not just up against what the jury has seen or heard in your particular case,
you are up against the weight of expectations or misconceptions wrought by the media. A flashover
at a fire scene, the position of a shotgun right before it discharged, or explaining how DNA can be
recovered from an eyelash may be the tipping point for your case and what better way to emphasize
that point, even after it’s been testified to, by methodically taking the jury on a visual tour of the
methodology used to reach your conclusion.

Getting Demonstrative Evidence In

Fundamentally, there must already exist some testimony or fact which “needs” to be demonstrated.
Of course, as with all evidence, it must first be relevant. Federal Rule of Evidence 401 provides:

“Relevant evidence” means evidence having any tendency to make
the existence of any fact that is of consequence to the determination
of the action more probable or less probable than it would be
without the evidence.

All relevant evidence is generally admissible unless there exists a specific exclusion or if in the
discretion of the trial judge, it should be excluded under Federal Rule of Evidence 403, which
provides:

Although relevant, evidence may be excluded if its probative value is

substantially outweighed by the danger of unfair prejudice, confusion

of the issues, or misleading the jury, or by considerations of undue

delay, waste of time, or needless presentation of cumulative evidence.

Most states follow these two general rules and the substance of FRCP 403 provide every litigator
opposing the use of damaging demonstrative evidence the ammunition to oppose its introduction.
Ultimately, the issue of whether demonstrative evidence reaches the jury is a discretionary call for
the trial judge.

Typically, objections to demonstrative evidence will focus on their misleading nature, particularly
where they do not accurately reflect substantially similar conditions that existed at the time of the
incident at issue. In response it is usually argued that the exhibit is not intended to be a re-
enactment of the event, but is aimed at some other purpose, for example, to show expected fire
spread results; not necessarily what actually happened. Depending on how presented or how the
introduction of the evidence is “set-up” may also exacerbate or mitigate against any possible
prejudicial effect that the demonstrative evidence might have. The ultimate fallback is that
demonstrative evidence is almost always cumulative of prior testimonial evidence and could tip the
scales for some judges wrestling with the misleading or prejudicial nature of the proffered evidence.

The foundation necessary for the introduction of demonstrative evidence will vary depending on the

evidence itself and what it is intended to depict. For example, a photograph taken of the scene of an
accident must be a “true and accurate” depiction of said scene. Typically, discrepancies will not
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prevent the admission of an exhibit unless they will prejudice or mislead the jury on a crucial point.
Rather, if the opponent desires, he can take issue with the discrepancies on cross-examination.

Experts typically have a much easier path to introduce demonstrative exhibits as the normal
requirement is that the evidence be relevant and be potentially helpful to the jury. In this regard,
demonstrating a scientific principal which supports the expert’s ultimate opinion will often come in.
While it may be cumulative as to what the expert testified, it nevertheless aids the jury in
understanding an engineering or other scientific principal not easily understood by the average lay
person. However, if the expert attempts to recreate the actual events which are in dispute, his
demonstrative reenactment must incorporate substantially similar conditions to those existing at the
time of the event. Consider an accident reconstruction on an ice-covered highway at night being
substituted for a single car accident in the middle of the desert. While normally the differences are
not nearly so extreme, the proponent as well as the opponent should consider all angles in
determining the accuracy of any demonstrative evidence. Consideration should also be given to the
cumulative nature of the evidence and whether it has any prejudicial effect, or more to the point,
whether the probative value of the exhibit outweighs any such prejudicial effect.

Conclusion

From this standpoint, one can see a wide variety of applications for the use of demonstrative
exhibits. Plaintiff’s use day-in-the-life videos to impart the travails they face in everyday life.
Manufacturers may show the care that goes into the making of their product. Experts may explain
complex principals critical to an understanding of how they reached their opinion. Instead of trying
to weave snippets of oral testimony together to create a picture, demonstrative evidence gives the
jury a chance to see for themselves what it is you are trying to prove.

* The opinions and information set forth in this paper are subject to change and therefore should serve only as
a foundation for further investigation and study of the current law related to the matters covered herein.

Thomas J. Jarzyniecki
Kightlinger & Gray, LLP
Market Square Center Ste 600
151 N Delaware St
Indianapolis, IN 46204

P: (317) 968-8163

E: fjarzyniecki@k-glaw.com
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Products Liability Claims In Canada

John A. Vamplew and R. Nigel Beckmann
Whitelaw Twining Law Corporation

Introduction

As technology progresses, our reliance on it increases. While such advances improve our lives and
bring many new and exciting conveniences, the benefits come at a cost. The cost is the ever-growing
myriad of losses caused by those products which are found to be defective.

Many products are necessarily dangerous and cannot be produced in any other way to do the job
they are designed for, such as certain household cleaning products. However, the fact that such
products serve an important use outweighs the risk of using them. Where such products are
inherently dangerous, the alleged defect may relate to the adequacy of warnings accompanying such
products. If the danger is so obvious, such as with a knife, no warning may be required. If,
however, such products can be manufactured in a way that would make them safer, then their given
mode of production may give rise to liability.

Changing Standards

As technology progresses, so do standards. What was once considered reasonable practice may no
longer be acceptable and failure to meet or exceed the newest standards may give rise to liability.
Such is the case with many types of containers which must now be child-proof. Even where a
product is introduced under one standard, ongoing duties may be imposed on manufacturers to
meet the newer standard applicable to certain products. In the auto industry, such conduct is
regulated by federal statute (Motor 1 ehicle Safety Act, S.C. 1993, s. 10).

Sensitivity of Plaintiff

Other trends which may prompt a continuing increase in products liability claims relate to changes
in the environment and to changes in people. Claims advanced by persons with rare or heightened
sensitivities may not attract liability if the incidence of harm is small and the particular product is
used by many others without problems. However, as more and more people appear to be
developing allergies and other sensitivities, complaints of harm are bound to increase. Where such
incidence is common or small but growing, there will likely be a duty to warn of the potential side-
effects of use or to design and manufacture the item in a safer form.

The recent Supreme Court of Canada case Mustapha v. Culligan of Canada’ reiterated that the damages
suffered by the plaintiff must have been reasonably foreseeable to a reasonable person in the
position of the defendant. In Mustapha the Supreme Court found that the acute psychological
damage brought about by the plaintiff seeing a fly in a bottle of water was not reasonably
foreseeable and therefore not compensable at law.

Legal Developments
Our legal systems have been addressing the issue of products liability since commerce began but
such systems are compelled to continually change over time as systems of production and delivery

U Mustapha v. Culligan of Canada 1.td. [2008] 2 S.C.R. 114.
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continually change. Perhaps more important than technological advances is the impact of social
policy on products liability law.

As a result of changing social values, the U.S. has adopted a regime of strict liability. Although the
specific treatment in each state may vary, the application of strict liability means that a claimant need
not establish the defendant is negligent. All they must do is prove a defect and that the defect caused
their loss. The trend towards strict liability is driven by the view that recovery through the
application of tort (negligence) law is inadequate and not necessarily fair as well as considerations
that parties engaged in the business of commerce are better able to protect themselves than
individual consumers.

Although products liability claims in Canada may not necessarily be governed by the notion of strict
liability, most provinces have now enacted consumer protection legislation, such as the Salk of Goods
Aet (1996) R.S.B.C. c.410 which effectively applies strict liability to certain consumer transactions.
As well, several Canadian legal scholars advocate a more comprehensive adoption of strict liability
principles similar to those in the U.S.

This presentation focuses on basic principles of products liability law in Canada and the U.S. We
have attempted to fashion it in a way that will provide you with a basic understanding of the legal
principles at work so that you will be better equipped to understand and prevent such claims.
However, it is important to consider that just as there may be a number of general rules that provide
general guidance, there are a myriad of exceptions that may arise. Finally, please be mindful that
entire books are written on this subject and we cannot hope to cover every aspect and every nuance
of this area of law in this short period.

Types of Claims
The different types of claims in products liability cases are a combination of one or more of:
1. breach of warranty
(a) fitness for purpose;
(b)  merchantability; and
(c) statements respecting product (express warranty).
2. negligence
(a) negligent manufacture of the product;
(b) negligent design of the product; and
(c) negligent failure to warn.
3. strict tort liability

Breach of Warranty

Long before the application of negligence law, products liability claims were based upon the breach
of a warranty. These claims were contract-based and were confined within the parties to a contract
of sale. Liability was strict as the claimant did not have to prove fault or negligence on the part of
the supplier. The supplier was considered to have warranted that the goods were not defective.

Although this system may appear unfair to the supplier who has done nothing wrong and acted only
as a broker between the consumer and the manufacturer, social policy favoured the innocent
purchaser over the innocent supplier because the supplier was generally providing such goods in the
course of business and could protect itself from the incidence of such claims. Further, the supplier
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may potentially turn to the party from which it purchased the goods so that, ultimately, the party
responsible for the defect would answer the claim.

In Canada, the law of implied warranties has now been codified in all provinces in the form of the
Sale of Goods Act, (the “Acf’), except in Quebec where similar principles are incorporated into the
Consumer Protection Act (R.S.Q. c. P-40.1.) and the Civi/ Code (S.Q. 1991, c.64). The law respecting
express warranties for statements made about a product continues to be governed by the common
law.

In the U.S,, the same warranties are set down in Article 2 of the Uniform Commercial Code (UCC)
which has now been adopted, in one form or another, by every state. Article 2 of the UCC also
covers express warranties.

Causation - Strict Liability

Liability for the breach of these warranties is strict liability. Even if the seller can demonstrate that it
exercised reasonable care and that the defect was not discoverable, liability will lie with the seller.
However, the claimant will still have to prove (1) that the goods were “unfit” or “unmerchantable”
and (2) that the defect caused the loss.

Fitness for Purpose

The phrase “reasonably fit” has been interpreted to give the buyer a remedy for any defect,
including improper labeling (IVawvell Enrg. Co. v. B.D.H. Chemicals?). The exception to the application
of this warranty applies where the buyer insists on a product by brand name and does not rely on
the seller’s skill and judgment.

Condition of Merchantability
In the U.K. statute, the word “merchantable” has been replaced with “of satisfactory quality” which
is an accurate interpretation of how this warranty is treated in Canada.

It is not uncommon that products liability claims will be based upon the breaches of both warranties
since there is a considerable overlap between what is covered by them.

Statements

When a defendant makes statements about the product or service for business purposes, he will be
held liable if a person, relying upon the accuracy of such statements, sustains a loss. In Goldthorpe .
Logan’® the Court of Appeal of Ontario held a defendant liable for the advertisement which provided,
“Hairs removed safely and permanently by electrolysis ... No marks, no scars, Results Guaranteed.”

Apportionment of Liability — Misuse

Canadian provinces are divided on the issue of whether a plaintiff may be contributorily negligent in
a case of strict liability but the argument is that certain conduct, such as misuse of a product, may
play a significant role in the causation of a loss. The extreme view is that such conduct breaks the
chain of causation and acts as a complete defence. The approach in the U.S. also varies from state to
state. Misuse, if unforeseeable, will serve to reduce the plaintiff’s recovery or act as a complete
defence.

2 Vacwell Enrg. Co. v. B.D.H. Chemicals, [1969] 3 All E.R. 1681, var’d [1971]1 Q.B. 111 (C.A.)
3 Goldthorpe v. Logan ([1943] O.W.N. 215, [1943] 2 D.L.R. 519 (C.A.)
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Damages

Damages for breach of the warranties is similar to that in general contract law, namely, that the party
which complains of the breach is entitled to be put in as good a position as it would have been had
the contract been fulfilled without breach (Hadley v. Baxendale*). This includes all consequential
damages, including personal injuries, property damage, and consequential economic losses such as
loss of profits and the costs of repairs.

Potential Defendants

In most provinces and states, claims based on breaches of the implied warranties of fitness and
merchantability may only be brought by the buyer of the defective good against that party from
which he or she purchased the goods. However, some jurisdictions have enacted legislation that
binds the manufacturer of a product as having made the same implied warranty to the buyer (see
Saskatchewan’s Consumer Protection Act, S.S. 1996, c. C-30, s. 50).

Actions for breach of the express warranty or statements may be brought directly against the
manufacturer or distributor who made the statement.

Non-Sale Transactions

Where defective goods are supplied as part of a contract of service, the law of warranties will apply
so long as the loss is caused by the defective goods and not by any deficiency in the work performed
and the court determines that the essential nature of the contract was for provision of goods. Supply
and installation of hardwood floors and carpeting by the vendor has been upheld in British
Columbia as attracting the warranty provisions of the Sales of Goods Act.>

Defences
Usual defences raised in response are as follows:

(a) the product was fit for its purpose;

(b) the product was of satisfactory quality;
(c) the warning was adequate;

(d) the defect did not cause the loss.

Other technical defences which focus on the statutory wordings of the warranties are available.
However, unlike negligence claims, no amount of reasonable care on the seller’s part will allow it to
escape liability.

Negligence

The law of negligence, and products liability law in particular, saw a dramatic development with the
House of Lotds decision of Donoghue v. Stevenson®. In that case a woman suffered stomach upset after
consuming ginger beer from a bottle containing a decomposed snail. The ginger beer had been
purchased by a friend of the plaintiff who sued the manufacturer of the beverage. Lord Atkin made
the following oft-cited statement as part of his contribution to the decision:

4 Hadley v. Baxendale (1854), 9 Exch. 341, 156 E.R. 145

> Twaddle Castle Floor and Fixtures Ltd. [1996] B.C.J. No. 2283 (B.C.S.C.); Woodpecker Hardwood Floors (1987) Litd. [1999]
BCPC 0042.

¢ Dongghue v. Stevenson ([1932] A.C. 562 (H.L.)

Page 70



A manufacturer of products which he sells in such a form as to show that he intends
them to reach the ultimate consumer in the form in which they left him, with no
reasonable possibility of intermediate examination, and with the knowledge that the
absence of reasonable care in the preparation or putting up of the products will
result in injury to the consumer’s life or property, owes a duty to the consumer to
take that reasonable care.

The development of the law of negligence in the U.S. had begun a few years earlier with the case of
MacPherson v. Buick Motor Co’. 1t involved a defective wooden wheel on an automobile. Its impact on
negligence in the U.S. was similar to that of Donoghue v. Stevenson in Canada.

The principles set down in these cases have been continually expanded. In Canada these
developments are fairly uniform across the provinces and are primarily guided by the common law.
The same cannot be said of the U.S.

Although negligence actions are still available and almost always pleaded in the U.S., the vast
majority of products liability claims are advanced primarily on the principles of strict liability which
will be discussed below.

Potential Defendants

Any party in the chain of distribution is potentially liable if they can be shown to have been
negligent. As well, even those outside the chain but involved in certification, inspection, installation
ot repair of a product may be similarly exposed.

Damages

The court will award amounts which it considers will place a party in the position it would have
been in if the defect had not existed. If the defective product caused a personal injury then the
plaintiff will be awarded general damages for his or her personal suffering or in the case of damage
to property, other than to the thing itself, the cost of repair or replacement of that property. Both
such plaintiffs will also be entitled to recovery of associated economic or financial losses. Economic
loss in products liability cases is usually the financial loss resulting from loss of use of a defective
product, such as repair costs and loss of profits.

Although Lord Atkin spoke of “injury to the consumer’s life or property,” the scope of entitlement
for negligently caused economic loss is less than certain where no injury or damage to other
property has occurred. In Canada it is unlikely to be allowed where a plaintiff’s primary complaint is
that a product is merely defective, useless, or valueless (Dutton v. Bognor Regis United Building Co.9).
However, if certain social policies are at issue, the courts may be more willing to consider such types
of damage and permit recovery.

In Winnipeg Condomininm Corporation No. 36 v. Bird Construction® the plaintiff property owner sued the
general contractor for the cost of repairing the exterior stone cladding after a section had fallen off.
Mr. Justice LaForest for the Supreme Court of Canada held that “allowing recovery against

7 MacPherson v. Buick Motor Co. (217 N.Y. 382, 111 N.E. 1050 (19106)
8 Dutton v. Bognor Regis United Building Co. (1971), [1972] 1 Q.B. 373, [1972] 1 All E.R. 462
O Winnipeg Condominium Corporation No. 36 v. Bird Construction ([1995] 1 S.C.R. 85, 121 D.L.R. (4th) 193
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contractors in tort (negligence) for the cost of repair of dangerous defects thus serves an important
preventative function by encouraging socially responsible behavior.” In other words, allowing
recovery for these costs was a way of mitigating against the larger potential loss which might occur if
one of these sections fell on and injured someone.

With respect to non-dangerous defects, LaForest was explicit in denying compensation and recovery
for the plaintiff’s disappointed expectations of quality. Such recovery may only be permitted if the
supplier warranted that such product was of a greater quality than provided. In that case there may
be a breach of implied warranty. Otherwise, you get what you pay for. If you paid less for a lower
quality product and it fails then you may not have experienced a “loss”.

Nature of the Defect
As discussed above, the main types of defects in negligence fall within the following categories:

(a) negligent manufacture of the product;
(b) negligent design of the product; and
(c) negligent failure to warn.

Expanding on the principles first set forth in Donogghue v. Stevenson, the Supreme Court of Canada has
set out the scope of the manufacturer’s liability as follows:

“Manufacturers owe a duty to consumers of their products to see that there are no
defects in manufacture which are likely to give rise to injury in the ordinary course of
use. 'Their duty does not, however, end if the product, although suitable for the
purpose for which it is manufactured and marketed, is at the same time dangerous to
use; and if they are aware of its dangerous character they cannot, without more, pass
the risk of injury to the consumer.

The applicable principle of law according to which the positions of the parties in this
case should be assessed may be stated as follows. Where manufactured products are
put on the market for ultimate purchase and use by the general public and carry
danger (in this case, by reason of high inflaimmability), although put to the use for
which they are intended, the manufacturer, knowing of their hazardous nature, has a
duty to specify attendant dangers, which it must be taken to appreciate in a detail not
known to the ordinary consumer or uset. ...

The required explicitness of the warning will, of course, vary with the danger likely to
be encountered in the ordinary use of the product.”!?

And in relation to negligent design, the issue was described in the Ontario decision
of Nicholson v. John Deere 1.td. et al’'! as follows:

“Standing at the forefront of the discussion, in this case of a duty to warn, is the fact
that the manufacturer put out a product which he knew was dangerous. Given this
knowledge of the risk inhering in the ordinary use by a reasonably prudent

0 L_ambert v. Lastoplex: (1971), 25 D.LR. (3d) 121 (S.C.C.) at p. 124-125
' Nicholson v. John Deere Ltd. (1986), 58 O.R. (2d) 58 (Ont. H.C.J.) at p 60; afPd (1989), 68 O.R. (2d) 191 (Ont. C.A.)
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consumer, when other more reasonable alternatives are available, there is first a duty
not to manufacture in the intended defective way. ....

A manufacturer does not have the right to manufacture an inherently dangerous
article when a method exists of manufacturing the same article without risk of harm.
No amount of or degree of specificity of warning will exonerate him from liability if
he does.”

In relation to the duty to warn, the Supreme Court of Canada more recently stated:

“The manufacturer’s duty to warn is a continuing duty, requiring manufacturers to
warn not only of dangers known at the time of sale, but also of dangers discovered
after the product has been sold and delivered ... all warnings must be reasonably
communicated and must clearly describe any specific dangers that arise from the
ordinary use of the product.” 12

Causation

In Canada, any claim in negligence relating to products liability requires the Claimant to demonstrate
not only that the product was either negligently manufactured or designed or that there was a failure
to warn but that the negligent conduct, in fact, caused the Claimant’s loss. The negligence or failure
to warn will be found to have caused the plaintiff’s damages if, bu/ for the defendant’s negligence, the
plaintiff would not have suffered the damages. The lower threshold material contribution test will only
be applied in exceptional circumstances. In Resurfice v. Hanke the Supreme Court of Canada upheld
the trial court’s decision that the manufacturer of an ice resurfacer was not liable because the design
and manufacture of the resurfacer did not cause the plaintiff’s damages as the injuries would have
been suffered in any event through the plaintiff’s mistaken placement of the water hose in the gas
tank.!3

Defences
Aside from the scope of the duties imposed upon manufacturers when assessing such a risk, one
should always be aware of the defences available in products liability cases.

The following are some of the usual defences:

(a) the product did not “cause” the Claimant’s damage (see Resurfice above);

(b) the defendant complied with the standard of care in the industry in relation to
manufacture, design, handling or disseminating warnings relating to the project;

(c) the plaintiff knew of and accepted the risk/defect (volenti);

(d) the plaintiff made an abnormal use of the product;

(e) there was an intervening cause that the defendant could not foresee; and

(f) there are statutory defences such as Workers Compensation and Limitation Acts.

12 Hollis v. Birch [1996] 2 W.W.R. 77 (S.C.C.) at p.90
13 Resurfice v. Hanke [2007] SCC 7 at paras. 18 — 28.
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Strict Liability (U.S.)

History

The development of negligence was welcomed by many in the U.S. as a progressive move in
overcoming the restrictions presented by such established rules as privity of contract. However,
many remained critical that the burden on an individual consumer was too onerous and that liability
should lie with a manufacturer regardless of fault.

Finally, in 1960, the New Jersey Supreme Court made a landmark decision in Henningsen v. Bloomfield
Motors'* which imposed strict liability in the absence of privity.

Mr. Henningsen had purchased a vehicle from the defendant dealer for his wife as a Mother’s Day
gift. The sales agreement purported to warrant the vehicle free from defects and that such warranty
replaced all other warranties, express or implied. Mrs. Henningsen was involved in a motor vehicle
accident in which she suffered damages and she sued. Investigations determined that the accident
was caused by a defect in the vehicle.

The negligence claim was dismissed for lack of evidence but the action on the implied warranty was
allowed despite the fact that Mrs. Henningsen had not been a party to the contract and she recovered damages
as a result.

Not long after the Henningsen decision, the California Supreme Court rendered a further landmark
decision which firmly established the doctrine of strict product liability in tort. In Greenman v. Yunba
Power Products'> the plaintiff was injured by a combination power tool that could be used as a saw,
drill or wood lathe. In finding for the plaintiff, Chief Justice Traynor of the California Supreme
Court held:

To establish the manufacturer’s liability it was sufficient that the plaintiff proved he
was injured while using the [product] in a way it was intended to be used as a result
of a defect in the design and manufacture of which the plaintiff was not aware that
made the [product] unsafe for its intended use.

Eventually, every state followed the course of these decisions and the doctrine of strict liability was
firmly established. Soon thereafter the doctrine was articulated in the American Law Institute’s
(ALIL) s. 402A of the Second Restatement of Torts. More recently the ALI released its Third Restatement.
These Restatements have been adopted by neatly every state in the U.S..

Elements of Strict Liability
The plaintiff must prove:

(a) the product was defective;
(b) the product defect was the cause of the injury.

14 Henningsen v. Bloomfield Motors (32 N.F. 358, 161 A.2d 69 (1969)
15 Greenman v. Yuba Power Products 377 P.2d 897 (Cal. 1963)
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Design Defects

In the case of a manufacturing defect there is no requirement to show fault but in the latest
Restatement, the plaintiff must show there was reasonable alternative design before he can succeed
against the defendant. It has been suggested that this change is an attempt to spare U.S. juries from
the weaker design cases which also tend to be the more complex cases.

Damages

The Restatements limit recovery to physical injury or damage but exclude recovery for economic loss.
Although some courts have allowed recovery for economic loss, many have not. This issue
continues to be unsettled in the U.S.

Potential Defendants
In many states strict liability may apply to any party in the chain of distribution but some states have
enacted legislation to protect the retailers unless there is proof of negligence on that party.

Defences

Technical defences such as limitation periods are available, but the defences unique to products
liability may vary considerably from one jurisdiction to another. For instance, if the plaintiff was
more than 50% at fault then recovery may be denied in some states. In most it will only reduce the
plaintiff’s recovery.

The general defences discussed in relation to breach of warranty are usually available. They include:

(a) the product was fit for its purpose;

(b) the product was of satisfactory quality;
(c) the warning was adequate;

(d) the defect did not cause the loss.

If the defendant’s position is that there is no defect then either of the first two will apply. If the loss
was caused in whole or in part by misuse, the last point may apply.

Restatements and the UCC

Many products liability lawsuits are advanced on all three theories of liability - warranty, negligence
and strict liability - or a combination of two of them. Strategically this course of action will permit
the plaintiff to access everything about the production and marketing of the alleged defective
product whereas an action brought solely on the issue of strict liability will not.

When the litigation raises both warranty and strict liability claims there may be a conflict because the
guiding principles set out in the Restateent and UCC may be at odds. For example, the UCC permits
a party to expressly disclaim liability for defects while the Restatement does not. In certain instances,
the court has chosen simply to ignore the Code where it conflicts with the principles set down in the
Restatement.

U.S. & CANADA : Further Considerations

Awards
Greater damages for pain and suffering are granted in U.S. courts while the Canadian courts have
since 1978 limited this head of damages to approximately $300,000. The large awards in the U.S. are
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due in part to the prevalence of jury trials, the liberty of plaintiff’s counsel to suggest specific dollar
figures to a jury and to the reluctance of U.S. judges to control the awards.

Punitive damages, although recoverable in Canadian provinces are rarely granted.!¢ If allowed they
are usually low. In contrast, awards for punitive damages are more readily made in U.S. cases and
they can be substantial although the most spectacular results are actually quite rare.

Costs

The general rule in the U.S. is that plaintiffs may advance actions with little or no risk of paying the
costs of an unsuccessful action. In Canada, the risk of paying the other party’s costs is considered a
deterrent to weak or frivolous claims being advanced.

John A. Vamplew

Whitelaw Twining Law Corporation
2400-200 Granville Street
Vancouver, BC V6C 154

P: (604) 891-7224

E: jvamplew@wt.ca

R. Nigel Beckmann

Whitelaw Twining Law Corporation
2400-200 Granville Street
Vancouver, BC V6C 154

P: (604) 443-3467

E: nbeckmann@wt.ca

16 But see Prebushewski v. Dodge City Auto (1984) Litd., 2005 SCC 28, where the Supreme Court of Canada overturned the
Saskatchewan Court of Appeal in allowing punitive damages against the manufacturer who knew of the defect and
such recovery was prescribed by statute.
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Electronic Evidence: The New Spoliation Frontier?

Fred E. (Trey) Bourn 111
Butler, Snow, O'Mara, Stevens & Cannada, PLLC

I. Spoliation Defined

Spoliation is “the destruction or significant alteration of evidence, or the failure to preserve property
for another’s use as evidence in pending or reasonably foreseeable litigation.” Union Pacific R. Co.
v. Heartland Barge Mgmt., LL.C, 2006 WL 2850064, at *15 (S.D. Tex. Oct. 3, 2000) (quoting West v.
Goodpyear Tire & Rubber Co., 167 F.3d 776, 779 (2d Cir. 1999)).

II. Spoliation’s Three Legal Doctrines
The three legal doctrines used to remedy destruction of evidence in civil litigation are

1. The spoliation tort,
2. 'The spoliation inference, and
3. Civil discovery sanctions

A. The Spoliation Tort

Although some courts have recognized a tort of spoliation, see, e.g., Burge v. St. Tammany Parish,
336 F.3d 363, 374 (5th Cir. 2003) (“Louisiana tort of spoliation of evidence provides a cause of
action for an intentional destruction of evidence carried out for the purpose of depriving an
opposing party of its use.”) (citing Pham v. Contico Int’l, Inc., 759 So. 2d 880 (La. Ct. App. 2000),
most courts have expressly declined to do so. Richardson v. Sara Lee Corp., 847 So. 2d 821, 824
(Miss. 2003) (refusing to recognize independent cause of action for negligent spoliation of evidence);
Dowdle Butane Gas Co., Inc. v. Moore, 831 So. 2d 1124, 1135 (Miss. 2002) (refusing to “recognize a
separate tort for intentional spoliation of evidence against both first and third party spoliators”).

Moreover, as the Dowdle court observed, even in those jurisdictions recognizing a tort of spoliation,
the cause of action “is available only to those who have seen their prospective economic advantage
.. extinguished by a spoliating defendant,” and thus, “the spoliation tort would be available only to
dissatisfied plaintiffs and never to dissatistied defendants.” Dowdle, 831 So. 2d at 1134; see Hirsch
v. Gen. Motors Corp., 628 A.2d 1108, 1119 (N.J. 1993) (“protective function of spoliation tort is
inapplicable where spoliation of evidence interferes with a defendant’s ability to defend a lawsuit”).

B. Adverse Inference

An “adverse inference” is said to be “the oldest and most venerable remedy” for spoliation. United
Med. Supply Co. v. US., 77 Fed. CL 257, 263 (Fed. Cl. 2007) (quoting Jonathan Judge,
“Reconsidering Spoliation: Common-Sense Alternatives to the Spoliation Tort,” 2001 Wis. L. Rev.
441, 444 (2001)); see Union Pacific R. Co., 2006 WL 2850064, at *15 (observing that “[w]hile various
sanctions might be imposed, the most common is an inference that the evidence despoiled would
have been unfavorable to the party responsible for its destruction”).
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Courts have routinely recognized the propriety of this remedy.! Russell v. Univ. of Texas of
Permian Basin, 234 Fed. Appx. 195, 207 (5th Cir. 2007) (“A spoliation instruction entitles the jury to
draw an inference that a party who intentionally destroys important documents did so because the
contents of those documents were unfavorable to that party.”); Vick v. Texas Employment
Comm’n, 514 F.2d 734, 737 (5th Cir. 1975) (adverse inference drawn from destruction of records is
predicated on bad conduct of defendant). For example, the Fifth Circuit has declared that “federal
courts ... apply federal evidentiary rules rather than state spoliation laws in diversity suits.” Condrey
v. SunTrust Bank of Ga., 431 F.3d 191, 203 (5th Cir. 2005); see Self v. Ill. Cent. R.R., 1999 WL
1212177, at *2 (E.D. La. Dec. 15, 1999) (“To the extent that an adverse inference for the alleged
spoliation is sought, this sanction would constitute a procedural matter as it concerns an evidentiary
matter,” and therefore, federal law will apply).

C. Sanctions

Courts and commentators have recognized that severe sanctions may be warranted for a party’s
spoliation in a given case. See Mosaid Tech., Inc., v. Samsung Elec., Co., 348 F. Supp. 2d 332, 335
(D.N.J. 2004) (observing that “[d]ismissal or suppression of evidence are the two most drastic
sanctions (for spoliation) because they strike at the core of the underlying lawsuit”); Large v. Mobile
Tool Int’l, Inc., 2008 WL 89897, at *7 (N.D. Ind. Jan. 7, 2008) (while declining “grant of an outright
default judgment against [spoliating party],” recognizing the court’s “inherent authority to sanction a
party [in that manner] for misconduct, including prelitigation spoliation, in order to protect the
integrity of the judicial system and prevent abuses of the discovery process”); Tieken v. Clearing
Niagara, Inc., 1997 WL 88180, at *3 (N.D. Miss. Jan. 7, 1997) (observing that while unaware of any
controlling Fifth Circuit authority on the specific subject of spoliation sanctions, “[tlhe Supreme
Court has endorsed dismissal as a sanction available to district courts pursuant to their inherent
authority); Iain D. Johnston, “Federal Courts’ Authority To Impose Sanctions for Prelitigation or
Pre-Order Spoliation of Evidence,” 156 F.R.D. 313 (1994) (discussing power of federal courts to
sanction spoliation pursuant to their inherent authority); Drew D. Dropkin, “Linking the Culpability
and Circumstantial Evidence Requirements for the Spoliation Inference,” 51 Duke L.J. 1803, 1829
(2002) (recognizing sanction for spoliation may include default or dismissal).

As one court wrote on the subject of spoliation sanctions,

In the Federal system, spoliation sanctions spring from two main
sources of authority. First, sanctions may be based on the court’s
inherent power to control the judicial process and litigation, a power
that is necessary to redress conduct “which abuses the judicial

I An adverse inference is appropriate only where a party has destroyed evidence in bad faith: “[T]he adverse inference to
be drawn from destruction of records is predicated on bad conduct of the Defendant. ‘Moreover, the circumstances of
the act must manifest bad faith. Mere negligence is not enough, for it does not sustain an inference of consciousness of
a weak case.”” Vick v. Tex. Employment Comm’n, 514 F.2d 734, 737 (5th Cir. 1975). Thus, where a party seeks the
more severe sanction of dismissal, “perhaps more compelling evidence of bad faith is necessary.” Tieken, 1997 WL
88180. Moreover, before any sanction is warranted, “the destroying party must have been on notice of the relevance of
the evidence to potential liability, and thus subject to a duty to preserve such evidence. In other words, the Court’s
inquiry is not limited solely to an examination of whether the evidence was destroyed, but rather the crucial inquiry
requires consideration of the reason for destruction.” Nation-Wide Check Corp., Inc. v. Forest Hills Distrib., Inc., 692
F.2d 214, 218 (1st Cir. 1982) (Inference depends on showing party had notice documents were relevant at time of their
destruction); Anderson v. Production Mgmt. Corp., 2000 WL 492095, at *4 (E.D. La. 2000) (same).
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process.”  Chambers v. NASCO, Inc., 501 U.S. 32, 45-46, (1991)
(recognizing inherent power of courts to fashion appropriate
sanctions for conduct that disrupts judicial process); see also
Shepherd v. American Broadcasting Cos., 62 F.3d 1469, 1474-75
(D.C. Cir. 1995); see generally Roadway Express, Inc. v. Piper, 447
US. 752, 764-65 (1980). Second, where the spoliation violates a
specific court order or disrupts the court’s discovery regime,
sanctions also may be imposed under Fed. R. Civ. P. 37. . .. In either
instance, the policies underlying the sanctions are multifaceted: to
punish the spoliator, so as to ensure that it does not benefit from its
misdeeds; to deter future misconduct; to remedy, or at least
minimize, the evidentiary or financial damages caused by the
spoliation; and last, but not least, to preserve the integrity of the
judicial process and its truth-seeking function.

United Med. Supply Co. v. U.S., 77 Fed. ClL. 257, 263-64 (Fed. CL. 2007).

Where the spoliation occurs while litigation is pending, sanctions may be appropriate under Rule 11,
Rule 26 and/or Rule 37 of the Federal Rules of Civil Procedure. However, because the rules do not
apply to acts occurring in advance of litigation, “the trial court must rely on its inherent authority to
sanction the spoliating party if spoliation occurs before litigation commences.” Drew D. Dropkin,
“Linking the Culpability and Circumstantial Evidence Requirements for the Spoliation Inference,”
51 Duke L.J. 1803, 1829 (2002). See Iain D. Johnston, “Federal Courts’ Authority To Impose
Sanctions for Prelitigation or Pre-Order Spoliation of Evidence, 156 F.R.D. 313 (1994).

ITII.The Court’s Authority

Before a court may exercise its inherent authority to enter default or dismiss an action as a sanction
for spoliation, the court must find

1. The spoliator acted willfully or in bad faith,
The victim was seriously prejudiced by the spoliator’s actions, and

3. Alternative sanctions would not adequately punish the spoliator and deter such
conduct in the future.

Mosaid Tech., 348 F. Supp. 2d at 335; see Vodusek v. Bayliner Marine Corp., 71 F.3d 148, 156 (4th
Cir. 1995) (listing and explaining court’s three considerations); Schmid v. Milwaukee Elec. Tool
Corp., 13 F.3d 76, 79 (3d Cir. 1994) (same); Mitchell v. Lucas, 2004 WL 1774616, at *1-2 (E.D. La.
Aug. 9, 2004) (same); Menges v. Cliffs Drilling Co., 2000 WL 765082, at *1 (E.D. La. June 12, 2000)
(same).

IV. Electronic Evidence: The New Frontietr?

Just when spoliation and its three legal doctrines seemed to be a well settled area of law, the
destruction of electronically stored evidence (“ESI”) has taken the concept to new frontiers.
Accordingly, the products liability attorney should take the time to become well versed in the new
directions ESI is taking spoliation of evidence claims.
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A. The Duty to Preserve

The duty to preserve electronic evidence arises when litigation is “reasonably anticipated” and
definitely arises upon the receipt of a preservation letter. Pension Comm. v. Banc of Am. Sec., 685
F. Supp. 2d 456, 466 (S.D.N.Y. 2010). “Reasonably anticipated” has been defined as “more than a
possibility” or “hiring counsel.” Hynix v. Rambus, Inc., 591 F. Supp. 2d 1038, 1061 (IN.D. Cal.
20006); see lowa Ham Canning, Inc. v. Handtmann, Inc., 870 F. Supp. 238, 245 (N.D. Ill. 1994)
(noting that under Iowa law “[tlhe requisite knowledge for imposing sanctions ... is not the
‘potential’ for litigation, but the ‘contemplation’ or ‘anticipation’ of product litigation.”).

Parties also have a duty to search and review all back-up tapes to ensure complete
identification of all original metadata, and should not merely rely upon copies found on network
servers. Quinby v. WestL.B AG, 2005 WL 3453908, at *7 (S.D.N.Y. Dec. 15, 2005).

B. When Is a Safe Harbor Not Safe?

Fed. R. Civ. P. 37(e) provides limited protection against sanctions if a party destroys ESI as a
result of the routine operation of an electronic information system, as long as that operation is in
good faith.

In Wilson v. Thorn Energy LLC, 2010 WL 1712236, at *3 (S.D.N.Y. March 15, 2010), the
court ruled that Rule 37(e) was inapplicable because the data in question, located on a flash drive,
was lost because the defendants failed to make a copy when they “were fully aware that the Plaintiffs
contemplated litigation to recover the funds that they were owed.” The court held the defendants
“had a duty to preserve their data [and] that duty required that they make a copy of the files on the
flash drive.” Id. As a result, the court sanctioned the defendants by precluding them from offering
any evidence regarding financial records. Id.

C. ZUBULAKE!
Rule 26(b) of the Federal Rules of Civil Procedure states that parties may

obtain discovery regarding any matter, not privileged, that is relevant
to the claim or defense of any party [except where| the burden or
expense of the proposed discovery outweighs its likely benefit, taking
into account the needs of the case, the amount in controversy, the
parties’ resources, the importance of the issues at stake in the
litigation, and the importance of the proposed discovery in resolving
the issues.

There is a presumption that “the responding party must bear the expense of complying with
discovery requests.” Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 358 (1978). However,
under Rule 26(c), a district court may issue an order protecting the responding party from undue
burden or expense by “conditioning discovery on the requesting party’s payment of the costs of
discovery.” Oppenheimer, 437 U.S. at 358. Such an order may be granted only on the motion of
the responding party and “for good cause shown.” Fed. R. Civ. P. 26(c). Furthermore, “the
responding party has the burden of proof on a motion for cost-shifting.” Wiginton v. CB Richard
Ellis, Inc., 229 F.R.D. 568, 573 (N.D. IIl. 2004).
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1. Cost Shifting

In Zubulake v. UBS Warburg, I.I.C, 217 F.R.D. 309, 311-12 (S.D.N.Y. 2003) (Zubulake I), United
States New York District Judge Shira A. Scheindlin set forth an analytical framework for
determining whether it is appropriate to shift the costs of electronic discovery, which has been
followed by the majority of courts.

The plaintiff in Zubulake was a highly paid investment banker who accused her employer of gender
discrimination and illegal retaliation. Zubulake claimed that key evidence was located in e-mails that
were contained only in backup tapes and sought an order compelling the defendant, UBS Warburg
LLC (“UBS”), to produce the e-mails at its own expense. Zubulake v. UBS Warburg, 1.I.C, 217
FR.D. 309, 311-12 (S.D.N.Y. 2003) (Zubulake I).

After UBS was ordered to produce the e-mails, Judge Scheindlin considered whether cost-shifting
was merited. Id. at 317. As a threshold matter, Judge Scheindlin stated that “cost-shifting should be
considered only when electronic discovery imposes an “undue burden or expense” on the
responding party: “[W]hether production of documents is unduly burdensome or expensive turns
primarily on whether it is kept in an accessible or inaccessible format (a distinction that corresponds
closely to the expense of production).” Id. at 318. Data that is “accessible” is stored in a readily
usable format that “does need to be restored or otherwise manipulated to be usable.” Id. at 320.
Conversely, data that is “inaccessible” is not readily useable and must be restored to an accessible
state before the data is usable. Id. Backup tapes are considered an inaccessible format, and, thus,
shifting the costs of producing data from backup tapes may be considered. Id.

If the responding party is producing data from inaccessible sources, Judge Scheindlin identified
seven factors to be considered in determining whether shifting the cost of production is appropriate:

1. The extent to which the request is specifically tailored to discover
relevant information;

2. 'The availability of such information from other sources;
3. The total cost of production, compared to the amount in controversy;

4. 'The total cost of production, compared to the resources available to
each party;

5. The relative ability of each party to control costs and its incentive to do
S0

6. The importance of the issues at stake in the litigation; and
7. The relative benefits to the parties of obtaining the information.
Id. at 322.

Judge Scheindlin weighed the factors in descending order, the first factor being the most important
consideration and the seventh factor the least important. Id. at 323.
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To determine whether cost-shifting was appropriate in Zubulake I, Judge Scheindlin looked to a
sample in which the defendant restored data from 5 out of 72 backup tapes which contained the e-
mails from Zubulake’s immediate supervisor, the alleged principal perpetrator of the discrimination,
over a five-month period. Zubulake v. UBS Warburg, 216 F.R.D. 280, 282 (S.D.N.Y. 2003)
(Zubulake III). The restoration yielded a total of 8,344 e-mails including duplicates. Searching the
e-mails for the terms “Laura,” “Zubulake,” and “LZ” yielded 1,075 non-duplicate e-mails of which
UBS determined 600 were responsive to Zubulake’s document request. Id. at 282. In applying the
analysis set forth above, Judge Scheindlin found that UBS was entitled to shift to plaintiff 25 percent
of the costs of producing the e-mails. 1d. at 289.

2. An Inference and Even Sanctions Based on Negligence?

However, the Zubulake saga was not over. In Zubulake v. UBS Warburg, 229 F.R.D. 422, 424
(S.D.N.Y. 2004) (Zubulake V), the plaintiff sought additional sanctions for deleted emails. Judge
Scheindlin granted an adverse inference jury instruction because of the willful destruction of relevant
e-mails by the defendant’s employees in defiance of explicit instructions by counsel not to do so. Id.
at 439-41. As a result, eight months later a jury awarded the plaintiff $29 million.

In summary, the judge laid out what constitutes negligence to warrant such an inference and/or
other sanctions:

* Negligence = Losing any evidence.
® Negligence = Failure to collect documents from all employees involved

in litigation.
®  Gross Negligence = Failure to issue a written litigation-hold letter.
®  Gross Negligence = Failure to collect documents from key players

(including former employees).
1d. at 431-37.
D. Other Examples of Sanctions Involving ESI.

Pinstripe, Inc., v. Manpower, Inc., 2009 WL 2252131, at *4 (N.D. Okla. July 29,
2009)

* Defendant’s attorney drafted a litigation-hold letter, but defendant failed to issue
it, resulting in deleted emails.

® Court found failure to be unintentional.

= Sanction: $2500 fine payable to local bar association.

Jones v. Bremen High School, 2010 WL 2106640, at *9-10 (N.D. Ill. May 25, 2010)

* Defendant “grossly negligent” for relying on its employees whose conduct was in
question to search for electronic documents.

®  Jury instruction that defendant had a duty to preserve emails, but failed to do so
until one year later.
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* Reopen discovery.
= Attorneys’ fees and expenses.

Magana v. Hyundai Motors, 220 P.3d 191, 202 (Wash. 2009)

* Hyundai limited search for documents to its corporate legal department only.

= 3 factor test: willfulness of violation, substantial prejudice, and availability of
lesser sanction.

® Hyundai: “a sophisticated multinational corporation experienced in litigation.”

®  $8 million default judgment plus attorneys’ fees.

Swofford v. Eslinger, 671 F. Supp. 2d 1274, 1288-89 (M.D. Fla. 2009)

* The defendant’s in-house counsel forwarded the plaintiff’s preservation notice
only to senior-level employees.

= “It is not sufficient to only notify employees of a litigation hold ... in-house
counsel must take affirmative steps to monitor compliance ...”

= Adverse inference instruction; attorneys’ fees and costs; held defendants and in-house
counsel jointly and severally liable.

V. Conclusion

Although spoliation in its three legal forms has been around for several decades, as evidenced by
the Zubulake decisions, the destruction of electronically stored information -- or, more specifically,
the failure to preserve electronically stored information -- will take the legal concept of spoliation
even further, from cost shifting to litigation-hold letters to new types of sanctions.
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Product Liability: Jurisdictional Issues in Canada

Mark A. Mason
McCague Borlack LLP

Introduction

The proliferation of international trade and commerce has led to increasingly complex product
liability litigation with potential parties located across all parts of the globe. Simply stated, a person
could be hurt in Ontario by a product designed in Germany, sold in Pennsylvania, and assembled in
India with parts manufactured in Japan. With each party in the chain of commerce a potential
defendant, there are important jurisdictional issues which arise in the product liability context.

In cases of multi-jurisdiction litigation, three issues frequently arise: the appropriate jurisdiction in
which to commence a proceeding; the correct law to be applied; and the likelihood of successfully
enforcing a foreign judgment. These issues have been the subject of considerable attention by
Canadian courts and will be discussed in turn below.

Jurisdiction: Where can the plaintiff sue the defendant?

Selecting a jurisdiction in which to commence an action can result in advantages or disadvantages to
the various parties depending on the location chosen. “Forum shopping” is a term used to describe
plaintiffs who bring their actions in those locations which are notoriously plaintiff-friendly and
where prospects for recovery are the highest. The risk of forum shopping is increased in product
liability cases because plaintiffs are often suing parties from numerous jurisdictions. In order to
discourage forum shopping, Canadian courts rely on the doctrines of jurisdiction simpliciter and forum
non conveniens to determine the appropriate jurisdiction in which to try a case.

In determining whether it may assume jurisdiction, a court will first look at jurisdiction simpliciter, the
legal power to preside over both the party and the subject matter of the litigation. Jurisdiction
simpliciter is established by showing that a claim has a real and substantial connection to the
jurisdiction in which it is to be tried. The test to prove a real and substantial connection was
originally set out as an eight-factor analysis by the Ontario Court of Appeal in a series of decisions
known as the Muscutt quintet.

In 2010, the Ontario Court of Appeal re-examined the real and substantial test set out in the Muscutt
Quintet in the case of Van Breda v. Village Resorts Itd. Although the Court of Appeal preserved the
general essence of the real and substantial test from Muscutt, it revised the weight to be afforded to
each factor.

Pursuant to Van Breda, the test for jurisdiction simpliciter is as follows:

1) A court first will look to whether a claim falls under an enumerated ground set out in
Rule 17.02 of Ontario’s Rules of Civil Procedure governing foreign service of claims. If the
claim falls within one of those grounds, there will be a rebuttable presumption that there
is a real and substantial connection. If the plaintiff’s claim does not fall under one of the
grounds in Rule 17.02, a court will look next to additional factors to establish a real and
substantial connection.
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Of these additional factors, primary weight is to be placed on the following two:

1i) The connection between the forum and the plaintiff; and
1if) The connection between the forum and the defendant.

Thereafter, other factors of more or less equal weight may be applied as general legal principles on a
case-by-case basis. These factors are:

1v) Fairness to the plaintiff or defendant in asserting jurisdiction;

V) The involvement of other parties to the lawsuit;

vi) The court’s willingness to recognize and enforce an extra-provincial judgment rendered
on the same jurisdictional basis;

vii) Whether the case is interprovincial or international in nature; and

viii)  Comity and standards of jurisdiction prevailing elsewhere.

In March 2011, the Supreme Court of Canada heard an appeal of the 1Van Breda decision. One of the
respondents in the Supreme Court appeal, Bel Air Travel Group, was represented attorneys at
McCague Borlack LLP. The Supreme Court has yet to release its decision but it will be certain to
attract considerable attention across Canada as it may change the test for jurisdiction simpliciter.

In addition to jurisdiction simplicter, a court may be asked to consider the doctrine of forum non
conveniens, the discretionary power to decline jurisdiction where the case is more appropriately dealt
with elsewhere. In the leading 1993 case of Awmwhem Products Inc. v. British Columbia (Workers’
Compenation Board), the Supreme Court of Canada established a set of factors that courts should
apply when assessing forum non convenzens. The factors include location of the parties, location of key
witnesses and evidence, any contractual provisions specifying the applicable forum, the avoidance of
a multiplicity of proceedings, geographical issues, and whether declining jurisdiction would deprive
the plaintiff of a legitimate juridical advantage available in the domestic court. Because forum non
conveniens is a discretionary decision, the weight of each factor will vary on a case-by-case basis.
Invoking the doctrine of forum non conveniens may be an effective strategy for a defendant concerned
with forum shopping and seeking to have a case tried in a different jurisdiction.

Two additional strategic options may be available to a defendant to protect against forum shopping.
The first is the anti-suit injunction whereby a defendant obtains a mandatory order of a court in one
jurisdiction requiring an opposing party to discontinue proceedings in another jurisdiction. These are
granted where a foreign court impropetly assumes jurisdiction over a matter that is propetly
addressed in a local court. In Amchem, the Supreme Court of Canada stated that courts are to grant
anti-suit injunctions with caution and may only do so after applying forum non conveniens principles to
exceptional cases where the respondent would not be unjustly deprived of a personal or juridical
advantage available to them in the other forum.

The next strategic option to thwart forum shopping is the defensive declaratory action. This may be
used where an action is commenced in two equally qualified jurisdictions. Using this strategy, a
defendant applies for a declaration from a local court stating that it is not liable to the respondent
plaintiff. This declaration will apply to the same action commenced concurrently in the other
jurisdiction rendering the other action moot. Defensive declaratory actions are particularly useful
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where a plaintiff sues in a jurisdiction that notoriously awards significantly higher damages and has
little or no connection to the substance of the case.

Choice of Law: What law applies to the plaintiff’s claim?

Choice of law is an essential consideration in product liability cases because it determines the
applicable burden of proof, the test for liability and the quantum of damages. There are three
competing theories that have been applied to the choice of law in tort cases — Jex fori, lex: loci delicti
and proper law of the tort theory.

Following the Supreme Court’s 1994 decision in Tolofson v. Jensen, Canadian courts adhere to the Jex
loci delicti theory whereby the law of the jurisdiction where the wrong occurred prevails. For product
liability litigation, this means that the applicable law will be that of the jurisdiction where the plaintiff
was injured and not that of where the product was manufactured or where the negligence occurred.
This rule applies to substantive law only. The procedural law will be that of the jurisdiction in which
the case is heard.

Enforcement of Foreign Judgments

When choosing the appropriate jurisdiction, parties must consider whether a judgment will be
enforced in foreign jurisdictions. The Supreme Court of Canada established four principles
governing inter-jurisdictional enforcement in Moran v. Pyle National 1.td. and later in Morguard
Investments 1.td. v. DeSavoye. First, parties seeking to enforce foreign judgments must show that the
ruling court acted through fair process. Second, fair process will not be an issue with inter-provincial
judgments. Third, the parties must show that the ruling court’s jurisdiction was founded on a real
and substantial connection to the harm suffered. Last, for product liability cases, the manufacturer
will have a real and substantial connection to the place of injury if it was reasonably foreseeable at
the time of distribution that its product could be used in that jurisdiction through the ordinary
course of commerce.

Ultimately, Canadian courts will enforce foreign judgments as a matter of international comity and
will only refuse to do so in cases of fraud, conflict with public policy or conflict with section 7 of the
Canadian Charter of Rights and Freedoms.

Parties must be careful to ensure that they will be able to enforce judgments outside of Canada if
necessary. As a matter of practice, counsel suing a foreign party should research the law of its
jurisdiction to determine whether it will be able to enforce any judgment rendered against it in the
foreign jurisdiction.
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