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Introductory Remarks

Patrick T. Bergin
Butler, Snow, O’Mara, Stevens & Cannada, P.I..1..C.

Medicare is a costly tax-subsidized medical/health insurance program administered and managed by
the federal agency, the Centers for Medicare and Medicaid Services (“CMS”), for the benefit of “the
aged and the disabled.” Some experts predict that the program’s annual cost will rise to a staggering
$600 billion within the next several years.

Indeed, the number of persons who qualify for the Medicare program has grown exponentially since
its enactment--from 19.1 million in 1966 to an expected 77 million by 2030. These extraordinary
numbers reflect the high likelihood that a plaintiff or claimant seeking liability coverage or healthcare
benefits may be a Medicare recipient or at least Medicare-eligible.

Beginning in 1965, a series of amendments to the Social Security Act became the template for the
modernizing of the Medicare program in response to skyrocketing Medicare costs and the desperate
need to preserve the fiscal integrity of the Medicare system. Prior to 1980, however, Medicare was
the primary payer of benefits, whereas alternate sources of payment such as private insurer or
employee group health plan, were secondarily responsible. Congress sought to reverse this order of
responsible payers by enacting cost-cutting amendments in 1980 which are codified at 42 U.S.C. §
1395y(b) and collectively referred to herein as the Medicare Secondary Payer laws (“MSP”).

Although these amendments are arguably complex, their purpose and function are simple,
straightforward, and rational under the proper circumstances: (1) to prohibit Medicare coverage
where payment has already been made or can reasonably be expected to be made by a private
healthcare plan or insurance policy, and (2) to provide that, when Medicare does cover or pay for
medical care and treatment which should have been covered or paid for by a designated primary
payer, the payment shall be deemed conditional and Medicare shall be entitled to reimbursement.
Despite the fact that the MSP has been around for well over a quarter-century, it has been largely
ignored by primary payers, attorneys, and others while being selectively enforced by the
governmental entity charged with its enforcement (the CMS).

In response to this apathy and neglect as well as the rising costs of healthcare and the Medicare
program, President Bush signed into law the “Medicare, Medicaid, and SCHIP Extension Act of
20077 (“MMSEA”), which mandates that “Responsible Reporting Entities” (“RREs”), such as
liability insurers, register with the CMS Coordination of Benefits Contractor (“COBC”) beginning in
2009 and electronically file specified information on all claims that involve or may involve Medicare
or Medicare-eligible recipients. The information must be submitted “after the claim is resolved
through a settlement, judgment, award or other payment (regardless of whether or not there is a
determination or admission of liability).”

The MMSEA was crafted with the goal of ensuring compliance with the MSP. “Teeth,” in the form
of severe penalties, were built into the MMSEA to assist the CMS with its responsibility to enforce
the MSP. And the CMS apparently means business and intends to fulfill its responsibility as reflected
in its statements, or warnings, that it expects to collect billions of dollars in penalties and
reimbursements over the next few years.
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The MMSEA is, admittedly, long overdue and should surprise no one. The time has come for
insurers, corporations, risk managers, claims representatives, attorneys, and others to learn and
understand their responsibilities under the MSP and MMSEA. This publication, prepared through a
cooperative effort by Harmonie member firms, comprises a collection of analytical articles on
various subjects involving these important laws that have been described metaphorically by some as
“apocalyptic,” “devastating to business,” and “nothing less than a bull in the settlement china shop.”
This publication will aid and assist you in your efforts to understand and comply with these laws.

Patrick T. Bergin

Butler, Snow, O'Mara, Stevens & Cannada, PLLC
1300 25™ Avenue, Suite 204

Whitney National Bank Building

Gulfport, MS 39502

P: (228) 864-1170

E: patrick.bergin@butlersnow.com
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Overview of Medicare Secondary Payer Act (42 U.S.C. § 1395y)

Robert C. E. Laney
Ryan Ryan Deluca LLP

Medicare was established in 1965 as a federal insurance program to provide coverage for medical,
hospital and prescription expenses for:

e individuals 65 years of age or older;

e qualified persons of any age who have been entitled to receive Social Security benefits for 24
months (generally, children, widows or widowers) or who are entitled to railroad or
government disability benefits ;

e anyone with end-stage renal disease who requires dialysis treatment or a kidney transplant;

From the beginning, Medicare was the primary payer of benefits for those eligible for its coverage, with
the exception of individuals who were also entitled to workers’ compensation benefits for the illness or
injury for which the expenses were incurred. As to those beneficiaries, Medicare was a “secondary”
payer, and paid the expenses subject to a right of reimbursement.

In 1980, Congress passed the Medicare Secondary Payer Act (“MSP”), 42 U.S.C. § 1395y, as part of its
amendments to the Social Security Act. The goal of the MSP was to reduce Medicare costs by shifting
the burden of medical coverage from the government to private entities where possible. To accomplish
this, the MSP provides, in part:

Payment under this subchapter may not be made . . . with respect to any item or
service to the extent that:

(i) payment has been made, or can reasonably be expected to be made,
with respect to the item or service [under a group health plan] ..., or

(il) payment has been made or can reasonably be expected to be made
promptly . . . under a workmen’s compensation law or plan of the
United States or a State or under any automobile or liability insurance
policy or plan (including a self-insured plan) or under no fault insurance.

42 US.C. § 1395y(b)(2)(A). Significantly, the Center for Medicare & Medicaid Services (“CMS”)
considers “[a]ny entity that engages in a business, trade or profession . . . to be self-insured for liability
purposes to the extent that it has not purchased liability insurance.”® The impact of the 1980
amendment was to increase dramatically the number of instances where Medicare was the secondary,
rather than primary, payer of benefits.

! Medicare Secondary Payer (MSP) Manual, Chapter 1, Sec. 10.6 (Rev. 65, 03-20-09).
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If the entity responsible for the primary payment of benefits will not pay promptly, Medicare is
authorized to make a conditional payment that is subject to reimbursement. This conditional payment
gives rise to what is typically referred to as the “Medicare lien.” The MPS authorizes Medicare to
recover its lien from any of the involved insurers, the claimant or the claimant’s attorney if they fail to
protect Medicare’s right of reimbursement. The scope of the regulation that authorizes CMS to pursue
reimbursement is very broad: “CMS has a right of action to recover its payments from any entity,
including a beneficiary, provider, supplier, physician, attorney, State agency or private insurer that has
received a primary payment.” 42 CFR.§ 411.24(g). If Medicare has to file suit against an entity that
should have made the primary payment to collect its lien, it is also entitled to a civil penalty of 100% of
the amount owed. 42 U.S.C. § 1395y(b)(2)(B)(iii).

In addition, the regulations permit Medicare to pursue recovery of its conditional payment from a third-
party payer notwithstanding the fact that the third-party payer has already made payment to the claimant.
42 CFR § 411.24(i) (2006) provides, in part:

In the case of liability insurance settlements and disputed claims under employer
group health plans, workers’ compensation insurance or plan, and no-fault
insurance, the following rule applies: If Medicare is not reimbursed as required
by paragraph (h) of this section, the primary payer must reimburse Medicare
even though it has already reimbursed the beneficiary or other party.

The same regulation further provides that this right to recover from the third-party payer applies
whenever the third-party payer makes a payment “to an entity other than Medicare when it is, or should
be, aware that Medicare has made a conditional primary payment.” Importantly, no specific notice is
required B Medicare is entitled to reimbursement from the third-party payer if it should have known that
Medicare paid any of the bills. Medicare’s right to reimbursement is superior to any other lien or
interest, including Medicaid.

The fundamental concept underlying the MSPA is that Medicare (and, by extension, taxpayers) should
not have to fund medical expenses that should more properly be borne by employers or tortfeasors. In
2001, CMS began to more aggressively enforce the right of reimbursement. Among other things, CMS
began to require pre-approval of certain workers’ compensation settlements by the use of “Medicare
Set-Asides,” or “MSAs.” Generally, an MSA is required where the workers” compensation settlement or
award includes payment for future medical or prescription drug expenses if:

e the individual was Medicare-eligible at the time of the injury; or

e the gross settlement exceeds $250,000 and the recipient of the settlement has a “reasonable
expectation” of being eligible for Medicare benefits within 30 months.

In these situations, the settlement or award must make provision for payment of future medical
expenses out of the proceeds of the settlement or award, rather than having the burden for those
payments fall on Medicare. CMS considers an individual as having a “reasonable expectation of being
eligible for Medicare” if any of the following apply:

e the individual has applied for Social Security disability benefits;

e the individual has been denied Social Security disability benefits and has appealed that
denial;
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o the individual is in the process of appealing and/or re-filing for Social Security disability
benefits;

e the individual is 622 years old (/.e., will reach the age of 65 within 30 months); or

e the individual has an end-stage renal disease but does not yet qualify for Medicare on this
basis.

The obvious impact on workers’ compensation cases is that Medicare’s rights must be not only
considered but protected in connection with any settlement of claims brought by or on behalf of
individuals who are, or soon will be, eligible for Medicare benefits. Failure to do so exposes not only the
claimant, but also others, including the claimant’s attorney and any third-party payer that has made
payments to or on behalf of the claimant, to the possibility of satisfying Medicare’s lien rights later.

There is little doubt that the requirements imposed by the MSP regarding the protection of Medicare’s
rights apply with equal force in the context of liability or tort claims. Unfortunately, there is currently no
mechanism similar to the workers’ compensation set-aside rules in place for obtaining CMS approval of
a settlement in order to provide attorneys or insurers with a safe harbor in their efforts to comply with
their statutory obligations. Even if there was such a mechanism, it generally takes several months to
obtain information from Medicare regarding the amounts it has expended for a particular beneficiary,
and estimating future medical costs is, at best, a tricky proposition.

For these reasons, it is important to try to obtain as much information as possible about a claimant who
is or may be Medicare-eligible. In situations where Medicare has made conditional payments,
information regarding Medicare’s reimbursement rights can be obtained from the following sources:

Medicare Secondary Payer Recovery Contractor Customer Service
Monday - Friday, 8:00 a.m. - 8:00 p.m. (ET)

1-866-MSPRC-20 (1-866-677-7720)

TTY/TTD (for the hearing or speech impaired): 1-866-677-7294

Liability insurance or no-fault insurance MSP recovery inquiries:
MSPRC Auto/Liability

P.O. Box 33828

Detroit, MI 48232-3829

Workers’ Compensation MSP recovery inquiries:
MSPRC WC

P.O. Box 33831

Detroit, MI 48232-3831

The Medicare, Medicaid and SCHIP Extension Act of 2007

In December 2007, Congress added to the burden already imposed on liability insurers and self-insurers
by enacting the Medicare, Medicaid and SCHIP Extension Act of 2007, which is codified at 42 U.S.C. §
1395y(7) and (8). The specifics of the Extension Act are covered in more detail elsewhere in this
publication. In short, however, it requires all insurers (including liability, no-fault and workers’
compensation carriers) as well as self-insurers to determine whether a claimant is entitled to Medicare
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benefits and, if so, to file an electronic report with the CMS that includes information about the claimant
(including Social Security number, injuries claimed, and amount of any payment, settlement or award,
among other things). Any entity covered by the Extension Act, known as Responsible Reporting
Entities or “RRESs,” that fails to comply with the requirements is subject to imposition of a civil penalty
of $1,000 for each day of noncompliance with respect to each claimant. 42 U.S.C. § 1395y(8)(E)(1).

Robert C.E. Laney

Ryan Ryan Deluca LLP

707 Summer Street

Stamford, CT 06901

P: (203) 357-9200

E: roblaney@RyanDelucal.aw.com
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A Few Words on Medicaid and SCHIP

Catharine Straggas
Margolis Edelstein

Medicaid

Originally enacted in 1965 as part of President Johnson’s amendments to the Social Security Act,
Medicaid, Title XIX, 42 U.S.C. §1396, et seq. created a voluntary state program to pay some or all
medical bills for certain low income people. Today, every state participates in Medicaid, operating its
own programs and setting eligibility requirements. The Federal government, through its Centers for
Medicare and Medicaid Services (“CMS”) monitors the state programs and sets requirements for
eligibility, service, quality of care and funding.

Medicaid is a needs-based social protection program, not an insurance program like Medicare. It is
funded by both Federal and state appropriations. Each state is required to make Medicaid available for
the categorically needy, medically needy and special groups as created by each state.

Categorically needy usually includes Aid to Families with Dependent Children (“AFDC”) eligible
families, pregnant women and their children under 6 whose income is at or below 133% of the Federal
poverty levels, children 6 to 19 years old whose family income is up to100% of the Federal poverty
levels, relatives or legal guardians who care for children under 18 years or 19 years is still in school, SSI
recipients and individuals and couples living in medical facilities who meet certain income requirements.

Medically needy covers people with medical needs whose incomes are too high to fit into the
categorically needy category. It a state has a categorically needy program, it must include the blind,
children under 18, certain newborns for one year and pregnant women through 60 days postpartum.

Medical services afforded to the Medicaid eligible include inpatient, non-psychiatric hospitalizations,
outpatient hospitalizations, laboratory and x-rays, pediatric and nurse practitioner, periodic and early
screening and diagnostic tests, dental care, pregnancy related services.

State Children’s Health Insurance Program

On February 4, 2009, President Obama signed into law the State Children’s Health Insurance Program
Reauthorization Act of 2009 (“SCHIP”) to "provide dependable and stable funding for Children’s Health
Insurance under Titles XXI and XIX of the Social Security Act and to enroll 6 million children, including
legal immigrants, who are eligible for these benefits but not yet enrolled." Currently, SCHIP covers 7.4
million children and 334,616 adults.

SCHIP was originally enacted in 1997 as Title XXI of the Social Security Act, 42 U.S.C. § 1397, et seq. as
a Federal and state partnership to provide health insurance to children and pregnant women whose
incomes were too high to qualify for Medicaid. SCHIP eligible families earn approximately $44,000 a
year. Federal funds are matched by states funds for the program. Fach state administers it own program
within guidelines set by the Federal government. Benefits include immunizations, hospitalizations,
emergency room visits and doctor’s visits.

Catherine S Straggas

Margolis Edelstein

The Curtis Center, 4th Floor
Independence Square West
Philadelphia, PA 19106-3304

P: (215) 922-1100

E: cstraggas (@margolisedelstein.com
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Medicare Eligibility and Recognizing Medicare Benefits

Lori A. Ittner
Garan Lucow Miller PC

The first step in the Section 111 Reporting process is in fact to recognize when an individual is or
may be entitled to Medicare benefits. It is only when eligibility is present does any reporting
requirement become triggered. There are basic guidelines for recognizing this eligibility and also
certain benefits that assist in recognizing the eligibility.

On March 16, 2009, the Centers for Medicare and Medicare Services (“CMS”) published the User
Guide, Version 1.0 for Non-Group Health Plans (commonly referred to as NGHP within all
documents and updates issued by CMS relative to the Section 111 Reporting). The User Guide
provides an explanation for Medicare entitlement, eligibility and enrollment. This information is
located at page 10 of the User Guide, Version 1.0, dated March 16, 2009. It is likely that this guide
will be updated and revised by Medicare at some point in the future. Therefore, reference to the
exact date of any user guide is important.

Medicare has indicated that the health insurance program is primarily designed for the following:

e People age 65 or older

e People under age 65 with certain disabilities, and

e People of all ages with end stage renal disease (permanent kidney failure requiring
dialysis or a kidney transplant)

In addition, Medicare eligible beneficiaries can be identified by the type of coverage involved with
any particular claim. In this context, Medicare has defined the coverages that are in existence as
follows:

Part A Hospital Insurance — This coverage
provides benefits for inpatient care and hospitals and
skilled nursing facilities (not custodial or long-term
care). It also covers hospice care and some home
health care.

Part B Medical Insurance — Most Medicare
indicates that people pay a monthly premium for Part
B coverage. Medicare Part B is supplemental
Medicare insurance which helps cover physician and
other supplier items/services as well as hospital care
on an out-patient basis. It covers certain medical
services that Part A does not cover such as physical
and occupational therapy and some home health care.

Part C Medicare Advantage Plan Coverage —
These are actually health plan options (like PPO’s)
approved by Medicare and run by private companies.
These plans are part of the Medicare program and are
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sometimes called Part C or MA Plans. They are an
alternative to the fee for service Part A & B coverage
and often provide extra coverage for services such as
vision and dental care.

Prescription Drug Coverage (Part D) — As of
January 1, 2006, Medicare prescription drug coverage
became available to everyone with Medicare. Private
companies provide this coverage. Beneficiaries
choose the drug plan they wish to enroll in and most
will have monthly premium associated with that plan.

It is likely that the most common identifier by virtue of benefits afforded to a beneficiary, is the
enrollment in the Advantage Plus/Plan program and also prescription drug programs. These
benefits are often provided by virtue of a private health carrier. If these coverages are at issue, it is a
signal that further investigation is warranted relative to Medicare eligibility of the claimant and that
reporting has likely been triggered.

There may be times when it is difficult, at best, to determine eligibility. This may occur with
evaluation of past claims where the claimant has moved or may not be responsive to inquiry. It is
important to remember that Medicare has an independent cause of action against a Primary Plan
irrespective of the actions of the claimant. As such, and given potential difficulties, Medicare has
created a query to assist with such identification.

In Section 6 of the User Guide, dated March 16, 2009, under heading “Process Overview,” Medicare
makes it clear that RRE’s must implement a procedure in their claims review process to determine
whether an injured party is a Medicare beneficiary and gather the necessary information to complete
Section 111 Reporting. As indicated, they have created an “Input query” function to identify
whether or not an individual is a Medicare beneficiary and have granted access to this database to all
RRE’s. It must be used in conjunction with the Coordination of Benefits Contractor (“COBC”)
website. The COBC has agreed to check the information provided against the Social Security Data
Base information and return the health insurance claim number (“HICN”) if one is identified. The
query function with COBC website requires that certain information be reported on the query
record in order for COBC to determine whether or not a person is a Medicare-eligible individual.
The information then must be submitted in a query record as follows:

The social security number of the individual
The name of the individual

The date of birth of the individual

The gender of the injured party.

bl s

Lori A. Ittner

Garan Lucow Miller P.C.

300 Ottawa Avenue NW, 8th Floor
Grand Rapids, MI 49503

P: (6106) 742-5500

E: littner@garanlucow.com
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Identifying RRE Agents During the Registration Process

Lori A. Ittner
Garan Lucow Miller PC

Medicare is using the definition found within 42 USC 1395y(b)(a) relative to determination of who is
an “applicable plan” and, therefore, a Responsible Reporting Entity (“RRE”). This definition can be
found in both the Medicare Secondary Payer law (“MSP”) and also the Medicare, Medicaid and
SCHIP Extension Act (“MMSEA”). Both define an applicable plan (a plan which is primary to
Medicare) as follows:

“APPLICABLE PLAN. — In this paragraph, the term ‘applicable plan’ means the
following laws, plans or other arrangements, including the fiduciary or administrator
for such law, plan, or arrangement:

(D) Liability insurance (including self insurance).
(if) No-fault Insurance.
(iii) Workers compensation laws or plans...”

Identifying an RRE is the first step in the Registration Process. The actual Registration Process
commences as of May 1, 2009, and ends as of June 30, 2009, for Non-Group Health Plans
(“NGHP”). There have been certain extensions of time limits such as in the testing period and
reporting on the claims that had been resolved, etc as of July 1, 2009. However, there have been no

extensions issued relative to the time for registration of RREs. Therefore, all RREs must register no
later than June 30,2009.

Each RRE is responsible for establishing procedures that allow for the account registration process.
These procedures lead to identification of three pertinent classifications of agent/employees of the
RRE and must be identified prior to the actual implementation of the reporting process. It is
important to remember that part of the Section 111 process was to require carriers to change their
claims handling procedures by which Medicare eligible beneficiaries would be immediately identified
and Medicare would be placed on notice of those circumstances, as well as the carriers undertaking
their previously designated obligations to protect any reimbursement rights or lien interest that
Medicare may have as to any medical pay portion or liability portion.

Each individual identified below is critical to the registration process and is an individual who must
be identified by each RRE in order for that entity to register with the Coordination of Benefits
Contractor (“COBC”). The following are the duties and actions required by each such individual:

1. Account Representative

a. 'This person has the authority to bind the company to the process and agree etc.,
follow the rules, and pay the penalties.

b. This person signs off on the information provided during the registration and
agrees to the accuracy.

c. 'This person signs off on who you appoint to be your Account Manager.

d. This person has the knowledge regarding the working of the company and all
subsidiaries, etc.
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-

This person must be employed by the company and cannot be an outside vendor
company.

This person comes to the secure COBC website and provides certain
account information during registration.

The person is then mailed the PIN number (personal identification number for
use for reporting.

This person then invites the Account Manager to finish the registration.

Once the Account Manager has done their part, this person receives the Profile
Report, reviews it for accuracy, approves all who have been listed as designees,
etc., signs the last page of the Profile Report and returns it.

2. Account Manger

a.

This person will manage the day-to-day operation of the reporting of account
information relative to Section 111 requirements.

This person can be an employee or outside entity.

This person obtains the PIN from the Representative and then finishes the
registration, which is the second step or account setup process. This person
provides information about himself, develops his own account PIN and
password, and then sets up the rest of the information for the account. This
includes information related to who will be the agents (designees) for the
purpose of transferring files and other issues of that nature, Ze., reporting for
you.

This person will also list and invite all Designees to the account for the purpose
of downloading files and reporting the claims for you.

This person also will monitor the program from time to time to make sure that
everything is being handled properly relative to the reporting and transferring of
files and information.

This person can remove an account designees association to an account.

This person can change account contact information.

3. Account Designees

a.

FR MmO o o

These are the folks responsible for the download of files and also filing in the
actual reporting for each claim where the individual is a Medicare beneficiary.
They correct error codes as they come in.

Must register on the COBC website and obtain login ID.

Are invited by an Account Manager.

Can review the file transmission history.

Can review the file processing status.

Cannot invite other users to the account.

Cannot update or change RRE account information.

The final step in the registration process would be identifying the number of RREs needed per
carrier or applicable plan. In this context, many carriers write coverage in many states. As such, the
triggering event for reporting would be different. For instance, in states that have lifetime medical in
the event of an auto accident, the reporting trigger and updates required are much different from a
state with auto medical pay that is limited to a specific dollar amount. A relatively large carrier will
require multiple RREs whereas a smaller carrier may only need one. The following are factors to be
considered when determining the number of RREs needed:
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1. Itis the overall vision of CMS that each RRE will determine how the RRE will submit its
Section 111 files. This will include how many Section 111 reporting IDs (RRE IDs) will
be needed. As such, one important inquiry is as to the exact nature the claims handling
process will lead to the quarterly update submissions.

2. Only one claim input file may be submitted on a quarterly basis for each RRE ID.

3. If the volume of reporting for each line of coverage is such or the corporate organization
and claims system structures are such that the RRE may wish to submit more than one
claim input file to COBC on a quarterly basis, it will need more than one RRE ID
number in order to do so.

“For example, if an RRE will use one agent to
submit workers compensation claims and
another agent to submit liability and no-fault
claims, the RRE must register on the COBC
website twice to obtain two RRE IDs that will
be used by each agent respectively. You may
name the same authorized representative an
account manager for both accounts or use
different individuals. Likewise, if you have
two or more subsidiary companies that
process workers compensation claims using
different claims systems and you will not
combine the claim files for Section 1111
reporting, you must register each claim file
submission to obtain a separate RRE ID in
order to submit multiple claim files in one
quarter. “(Excerpts from March 24, 2009
Town Hall Conference)

4. If separate files will be submitted by line of business, subsidiary, reporting agents or
another reason, then the RRE must register and obtain a Section 111 RRE id for each
quarterly claim input file submission.

5. If the individual was not a Medicare beneficiary at the time responsibility for ongoing
medicals was assumed, the RRE must monitor the status of that individual and report
when that individual becomes a Medicare beneficiary unless responsibility for ongoing
medical is terminated before that person became Medicare eligible. This termination can
clearly happen in a max med pay state versus one with lifetime medical and as such, is an
example of a factor that may warrant separate RREs.

Lorti A. Ittner

Garan Lucow Miller P.C.

300 Ottawa Avenue NW, 8th Floor
Grand Rapids, MI 49503

P: (616) 742-5500

E: littner@garanlucow.com
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Which Payer Pays First?
With the Onset of Cost-Shifting Measures, Medicare Becomes a Secondary Payer

Kristen Blanford and Kenneth Riney
Hermes Sargent Bates, L.L.P.

Who pays first? If you asked this question in 1965 about the health care coverage of a Medicare-
qualified individual, the answer would have been Medicare, with one exception - workers’
compensation insurance. Beginning with changes in 1980 and continuing into 2009, the answer to
this question is increasingly becoming not just Medicare, but must also now include an individual’s
health insurance, access to liability insurance and all sources of no-fault insurance. The stated
purpose of these changes is to shift costs from Medicare to other sources of payment.'

The Medicare Secondary Payer (“MSP”) provisions are exceptions to the general statutes authorizing
Medicare to pay benefits on behalf of individuals.” The provisions can be interpreted as “Medicare
pays second” or becomes a “secondary Payer.” Since its beginning in 1965, Medicare was essentially
the Payer of last resort for qualifying individuals. However, several subsequent changes have
rendered Medicare no longer the catch-all carrier it once was. The latest round of changes further
clarified its secondary Payer status in certain claims and insurance plans.

As defined by the MSP, Medicare is secondary to primary health insurance plans, including group
health plans (“GHP”), workers’ compensation (“WC”) and liability and no-fault insurance.” If an
individual or their spouse/family member is covered under a GHP or WC, or they have rights
against any other insurance carrier, those carriers’ coverages become primary and Medicare is
prohibited from making payment unless certain conditions exist.*

A. Claims Included Under the MSP
In general, if an employed person 65 years of age or older is covered under his/her GHP
and that employer has more than 20 employees, Medicare is secondary to a GHP’s coverage.
This would also be true if the spouse of an individual is currently covered under a GHP and
the GHP covers the individual’s spouse. Since employers with 20 or more employees are
required to provide employees over the age of 65 the same insurance as those employees
under the age of 65, the spouse/family member coverage is also primary.” If an individual
rejects the available GHP coverage, Medicare becomes primary.” Currently, employers are
not required to provide insurance coverage to employees; however, if offered, and the
employer has 20 or more employees, that coverage must be the same for employees of all
ages.” For individuals with end-stage renal disease (“ESRD”), Medicare benefits are

1§ee Medicare Secondary Payer (MSP) Manual ch. 1, (Centers for Medicare & Medicaid Services, Rev. 34, Issued Sept. 7,
2005); see also Social Security Act. §1862(b), 42 U.S.C. .{1395y (2008).

2 See id.

3 1d.

4 1d.

5> See. MSP Manual, ch. 1, §10.1 (Rev. 34, Issued Sept. 7, 2005).

6 See id.

7 Id.
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secondary to a GHP for approximately 30 months. Until such an individual becomes eligible
for Medicare, this issue does not arise.’

Specific groups are affected by the MSP changes and Medicare is considered primary
coverage unless the individuals are considered to be employed and have GHP through an
employer with 20 or more employees.” These groups can include members of religious
orders who take a vow of poverty if the member does not receive GHP benefits; insurance
agents who are self-insured and belong to GHPs that do not insure other insurance agents
or past employees; senior federal judges; volunteers who receive remuneration; directors of
corporations who receive remuneration; leased employees; and some types of self-employed
individuals." If an individual believes they are part of one of these groups, further review of
the MSP is warranted.

B. Insurance Providers that are Affected by the MSP
1. Employer Provided Health Insurance

When an employer provides insurance, that employer is defined as a GHP and/or as
a large group health plan (“LGHP”) for employers with 100 or more employees."
Both are defined as providing insurance benefits through the employment of an
individual to the employee or his/her spouse or family member.”” An LGHP who
provides insurance on the basis of employment is a primary payer of benefits to an
individual under the age of 65, even if that person is entitled to Medicare based upon
disability.” A GHP is defined as including: self-insured plans, plans of governmental
entities and employee organization plans.'* Examples include employee-pay-all
plans, union plans and employee health and welfare funded plans.” Some individual
policies are also considered GHPs and should be investigated.'” However,
TRICARE, formertly known as the Civilian Health and Medical Program of the
Uniformed Services (“CHMPUS”) is not considered a GHP."

2. Workers’ Compensation Insurance
Workers’ compensation plans and programs are typically the primary Payer of an
individual’s claims when deciding between Medicare and WC." WC includes plans
and services under any WC law or plan within the United States or any state. WC
further applies to the District of Columbia, American Samoa, Guam, Puerto Rico,
and the Virgin Islands. Other federal and state programs lump into the above
definition of WC including: the Federal Employees’ Compensation Act, the U.S.
Longshoreman’s and Harbor Workers” Compensation Act, and the Federal Coal

8 See MSP Manual, ch. 1, §10.2 (Rev. 34, Issued Sept. 7, 2005).
9 See MSP Manual, ch. 1 §50.1 (Rev. 34, Issued Sept. 7, 2005).
10" See 7d.

1 See MSP Manual, ch. 1, §20, (Rev. 65, Issued March 20, 2009).
12 See id.

13 See MSP Manual, ch. 1, §10.3 (Rev. 1, Issued Oct. 1, 2003).
14" §ee MSP Manual, ch. 1, §20.

15 See d.

16 14

17 14

18See MSP Manual, ch. 1, §10.4 (Rev. 34, Issued Sept. 7, 2005).
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Mine Health and Safety Act of 1969 (Federal Black Lung Program.). Notably, the
Federal Employers’ Liability Act (“FELA”) that covers merchant seamen and
employees of interstate railroads is not defined as a WC law or plan, but instead is
included in liability insurance groups."’

. No Fault Insurance

No-fault insurance, as defined by the MSP, is another exception to the rule that
Medicare is the primary Payer of benefits to qualified individuals. No-fault insurance
can be found in all areas of risk-shifting including automobile insurance and medical
payments under all types of insurance policies. The MSP defines no-fault insurance
as a payment for injuries sustained on the property or premises of the insured or in
the use of an automobile regardless of the fault or responsibility for any accident.”
Included within the definition of no-fault insurance is the commonly used phrase
MedPay, even if the MedPay arises out of an automobile insurance policy.”

Liability Insurance

Under the MSP, liability insurance includes both automobile insurance and
malpractice insurance, whether commercially procured or provided through a self-
insurance plan.”® If a policyholder is blamed for any legal liability that causes an
individual injury or illness, or that individual claims damage to property, liability
insurance covers the losses as the primary provider.” Examples include
homeowners’ insurance, malpractice insurance, product liability insurance and
general casualty insurance.”* If an entity practices in a business, trade or profession
and does not purchase liability insurance, they are considered to be self-insured.”

Kristen B. Blanford Kenneth C. Riney

Hermes Sargent Bates, L.L.P. Hermes Sargent Bates, L.L.P.
Bank of America Plaza Bank of America Plaza

901 Main Street, Suite 5200 901 Main Street, Suite 5200
Dallas, TX 75202 Dallas, TX 75202

P: (214) 749-6000 P: (214) 749-6541

E: kristen.blanford@hsblaw.com E: ken.riney@hsblaw.com

19 See id.

20 See MSP Manual, ch. 1, §10.5 (Rev. 34, Issued Sept. 7, 2005).

21 See id.

22 See MSP Manual ,ch. 2, §40 (Rev. 49, Issued April 7, 2000).
23 See MSP Manual, ch. 1, §10.6 (Rev. 34, Issued Sept. 7, 2005).

24 See id.
5 14
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How to Confirm Whether Medicare’s Interests are Involved in Your Case

Jeffrey J. Mortier
Frost Brown Todd LLC

The Medicare, Medicaid, and SCHIP Extension Act of 2007 has established very significant
obligations on responsible reporting entities and their counsel when resolving a claim or lawsuit
involving a Plaintiff who is a Medicare beneficiary. The Medicare Secondary Payer Act will require
these responsible reporting entities and their counsel to notify the Centers for Medicare and
Medicaid Services (“CMS”) of all Medicare eligible Plaintiffs who are settling and then resolve the
CMS’ interests prior to disbursement of all settlement proceeds. Accordingly, it is of paramount
importance to determine whether Medicare is involved in your case or risk liability for penalties and
interest. Historically, in the worker’s compensation context, the CMS should be informed in the
following scenarios:

1. If a worker’s compensation claimant is already a Medicare beneficiary, then a Medicare
set aside should be considered. The CMS will review all Medicare set asides when the
total settlement of the worker’s compensation claim is greater than $25,000;

2. If there is a reasonable expectation that the worker’s compensation claimant will become
eligible to receive Medicare benefits within the next 30 months, the CMS must be
considered. For example, the injured claimant is 62'2 years of age or has already applied
for social security disability insurance benefits. A Medicare set-aside should be
considered. CMS approval for the Medicare set aside is only required if the settlement is
more then $250,000;

3. If there is no reasonable expectation that the worker’s compensation claimant will
become eligible to receive Medicare benefits within the next 30 months, no Medicare
set-aside agreement is required.

However, under the Medicare, Medicaid and SCHIP Extension Act of 2007, the responsible
reporting entity must place the CMS on notice of all claimants who are Medicare beneficiaries. The
responsible reporting entity and its counsel must make important assurances that the settlement will
not be questioned by Medicare. Most importantly, the claimant’s Medicare beneficiary status must be
confirmed at its source. This can be done by requiring the claimant to complete a Social Security
Consent to Release form (SSA-3288). This form, which is included in the back of this book, should
then be submitted to the local Social Security Administration office. It authorizes the Social Security
Administration to provide the claimant’s social security disability status and entitlement dates for
Medicare, SSDI or any other social security benefit.

Throughout the duration of the personal injury claim, the responsible reporting entity and its
counsel must continually update the claimant’s Medicare status until the claim is closed. If a plaintiff
or claimant refuses to execute the authorization, court intervention is required. The responsible
reporting entity will be liable for fines and penalties even if it is unaware that it is potentially
resolving a claim with a Medicare beneficiary. Under the Medicare Secondary Payer law, the
obligation to identify the Medicare beneficiary rests solely with the responsible reporting entity and
its counsel.
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A signed interrogatory or a letter from the claimant’s counsel will not relieve the responsible
reporting entity or its counsel of any obligation or potential liability. Although interrogatories,
requests for production of documents, requests for admission, correspondence to plaintiff’s counsel
or a review of medical records may provide guidance regarding whether a claimant is Medicare
eligible, the only surefire way is to communicate directly with the social security office with a current
and valid Social Security Consent to Release form.

Jetfrey J. Mortier

Frost Brown Todd LLC

201 Notth Illinois Street, Suite 1900
Indianapolis, IN 46244-0961

P: (317) 237-3800

E: jmortier@fbtlaw.com
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Understanding and Evaluating Medicare Costs

Marguerite T. Lieu, Esq.
Manning & Marder, Kass, Ellrod, Ramirez, LLP

I. Who evaluates costs for a Medicare Set Aside allocation, and how?

There are companies that specialize in providing Medicare Set-Aside (“MSA”) allocation
reports, which are then used by the Centers for Medicare and Medicaid Services (“CMS”)
and the settling parties as a fair projection of medical costs related to the workers’
compensation or liability injury claim. These companies consist of medical reviewers
(physicians or nurses), or life care planners, or some combination. Many managed care
networks, insurance carriers, structured settlement brokers, etc, are affiliated with allocation
providers, as the MSA is now a required exercise for settlements meeting the CMS’
threshold.

To prepare the allocation report, the MSA reviewer will require all of the claimants’ medical
reports and records, not for the purpose of maximizing future cost for a claimant’s litigated
position, but to establish the universe of expenses which the settlement being effectuated is
intended to buy out. As long as Medicare’s interests are adequately protected against caring
for the claimant’s condition in the future when there is another responsible party (workers’
compensation carrier or third-party tortfeasor), then the likelihood of CMS approval is
higher.

The allocation provider identifies expenses which are “reasonable and necessary for the
diagnosis or treatment of an illness or injury or to improve the functioning of a malformed
body member." To do this in the context of a litigated claim where the primary payor
certainly does not wish to pay for treatment related to pre-existing conditions or those not
pertinent to the case, the MSA reporter will also identify those pre-existing or co-morbid
conditions unrelated to the claim, and is to specifically avoid including those costs in the
MSA allocation.

Establishing an MSA allocation requires a significant amount of information so that the
most accurate projection can be made. Documentation regarding the claimant’s past and
current medical history, current treatment recommendations, prognosis, future care
recommendations and diagnostic results are all taken into consideration.

The allocator may be requested to take legal liability of the primary payor into account, but
more often than not will simply provide hard costs of that which is medically necessary to
treat the condition, and leave the factual and legal apportionment of the overall cost to the
parties to negotiate or adjudicate.

II. What costs are covered in the Medicare Set-Aside Allocation?

In addition to listing and pricing all projected future medical care, the allocation should
apportion what care would be covered by Medicare and what may not be, given Medicare’s
rules. The allocation report consists of estimated costs of medical care for the life of the
claimant, based upon a reasonable extrapolation of what the claimant would medically need
to treat his or her condition. “Costs” includes professional services, supplies, medication,
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and other related but reasonably foreseeable expenses. The costs should be “full and actual®,
without taking deductibles or co-payments into account. The costs may be based upon fee
schedules: schedule rates and charges are used when the claimant's medical providers agree
to accept payment at those rates and charges; and where the person or entity who will
administer the claimant's MSA can readily determine what those rates and charges are for
any given item or service.

Once fixed annual costs are quantified, projecting out the medical costs for a person’s
lifetime is just simple arithmetic, based upon the claimant’s life expectancy. A MSA allocator
will also add in periodic or one-time only events, such as a scar or stump revision surgery, or
battery replacement in a spinal cord stimulator or implanted drug-delivery system.

The figure utilized for a claimant’s life expectancy can have a significant impact on future
cost projections. A person’s actual age may be significantly younger than his or her “rated
age”, which is a fictitious age assigned to a claimant based upon his or her prior and current
medical conditions, smoking and drinking habits, family history, etc. Once a rated age is
assigned by a medical underwriter of life insurance companies (the various companies could
conceivably assign different values which can be shopped around), the life expectancy tables
issued by the Office of Actuary of the Social Security Administration (see
http://www.ssa.gov/OACT/STATS /table4c6.html) are utilized to determine the average
number of years of expected life remaining in the claimant.

A. Medicare will cover:
Physician evaluations
Hospitalization
Therapy
Diagnostics
Durable medical equipment, prosthetics, assistive devices
Implant hardware/battery replacement
Supplies
Medical procedures
Pharmacotherapy

The MSA allocator must determine the number of services or items the patient is
reasonably likely to need over the course of one year, according to the information
available in the medical reports and records, and from peer review, studies and accepted
medical practice. For example, a kidney patient may need monthly visits to the
nephrologist, monthly physical therapy sessions, annual renal ultrasounds, etc. An
amputee may need annual evaluations to monitor the prosthetic needs and amputation
site, socket replacement, prosthetic repair, wheelchair replacement every 8 years, and all
necessary wheelchair requirements (lift, ramps,).

B. Medicare will not cover:
Home health care, or any type of group home care, nursing home, attended care or
housing. Medicare does not cover mileage either. But the largest area of uncovered
expenses is the “donut hole” in pharmaceutical coverage.
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The Medicare Modernization Act (“MMA”) was passed in 2003 under the Bush
administration. The MMA established a standard drug benefit, which carriers who cover
Part D benefits may offer. The standard benefit is defined in terms of the benefit
structure and not in terms of the drugs that must be covered. In 2009, this standard
benefit requires payment of a $295 deductible. The beneficiary then pays 25% of the cost
of a covered Part D prescription drug up to an initial coverage limit of $2,700 in 2009.
Once this initial coverage limit is reached, the beneficiary is subject to another annual
deductible, known officially as the Coverage Gap but referred to more commonly as the
"Donut Hole" in which they must pay the full cost of medicine, until the beneficiary is
eligible for catastrophic coverage. The lower limit for catastrophic coverage eligibility is
$4,350.

In other words, once the true out-of-pocket expenses for pharmacy has reached $2,700,
Medicare will not cover drugs, and the patient must pay full price until the he or she has
paid another $4,350, at which point Medicare coverage kicks in again.

Marguerite T. Lieu

Manning & Marder, Kass, Ellrod, Ramirez, LLLP
550 West "C" Street, Suite 1900

San Diego, CA 92101-3569

P: (619) 515-0269

E: mtl@mmbker.com
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Medicare Set-Aside Arrangements

M. Sean Fosmire
Garan Lucow Miller, P.C.

1. In General

The Centers for Medicare and Medicaid Services (“CMS”) has explained the process for
proper consideration to be given to Medicare’s recovery rights for conditional or secondary
payments in  Medicare Secondary Payer Recovery Claim  Process, Ouerview, available at
https://www.cms.hhs.gov/msprecovclaimpro/. This publication from the CMS addresses
the situation when the CMS has made secondary payments and has obtained information
about the recovery. It discusses the “obligation to reimburse Medicare during any settlement
negotiations,” but does not address the situation where secondary payments have not been
made or where the CMS is not involved during the settlement negotiations.

Medicare has a statutory right as a secondary payer to recovery of any "conditional payment"
made to cover medical expenses that were taken into account in the payment of any
judgment or settlement of a case for workers' compensation benefits, no-fault automobile
insurance benefits, or personal injuries.

By contrast, the CMS does not assert a "recovery claim" for money paid to a recipient for
future medical expenses. The CMS advises:

"Medicare's recovery claim runs from the "date of incident" through the date of
settlement/judgment/award. . . "

See https://www.cms.hhs.gov/msprecovclaimpro/. There would be legal and practical

difficulties with a "right of recovery" for benefits that Medicare has not yet paid, based on
medical expenses that have not yet been incurred. Instead of asserting a future recovery
right, Medicare "encourages" the creation of set-aside arrangements in any case involving the
payment of compensation for future medical expenses.

The basis for Medicare Set-Aside Arrangements (“MSAs”) is this language from the statute:
42 USC Sec. 1395y(b)(2) Medicare secondary payer

(A) In general
Payment under this subchapter may not be made, except as provided in subparagraph
(B), with respect to any item or service to the extent that -
(1) payment has been made, or can reasonably be expected to be made, with respect to the item or
service as required under paragraph (1), or
(iz) payment has been made, or can reasonably be expected to be made promptly (as
determined in accordance with regulations) under a workmen's compensation law or plan of
the United States or a State or under an automobile or liability insurance policy or plan
(including a self-insured plan) or under no fault insurance.
In this subsection, the term "primary plan" means a group health plan or large group health plan, to
the extent that clanse (i) applies, and a workmen's compensation law or plan, an automobile or liability
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insurance policy or plan (including a self-insured plan) or no fault insurance, to the extent that clause (7i)

applies.

The consequence of not creating a set-aside is that the CMS could rule the beneficiary
ineligible for future Medicare benefits for any medical treatment causally related to the injury
or episode at issue. If a case is redeemed or settled for $100,000, the CMS could claim a
presumption that the entire amount covers future medical expenses, and assert that it will
begin to pay only after $100,000 of recognized medical expenses have been incurred and

paid.

The CMS has developed a set of regulations which provide for review and approval of the
amount of an MSA in workers' compensation cases, found at 42 CFR 411.40-47. It has not
developed similar regulations for review and approval in liability cases.

If the CMS has reviewed and approved a workers' compensation set-aside arrangement, and
if the beneficiary has used the entire amount of the approved set-aside for eligible medical
expenses, then Medicare will cover remaining expenses as a primary payer.

As a result of the set-aside requirements, virtually every redemption of a workers'
compensation claim will provide for

e past wage loss

e past medicals - reimbursed to Medicare if paid
e future wage loss

e future medicals - in a set-aside

For any settlement agreement, the CMS has stated that it is not bound by any agreed
allocation between the parties. But it has said that it will not try to assert any claim for
recovery against future medical expenses paid in a liability case unless the agreement makes a
specific allocation for future medical expenses. The CMS has said that it will respect a
finding of fact that has been made by a jury in the course of rendering a verdict at trial (but
see the note below), but it has not committed itself on the question of whether it will give
the same deference to an allocation in a liability case which has been approved as reasonable
by the court.

(Given the fact that the CMS does not review MSAs in liability cases, having the court
review and approve an allocation as reasonable would probably be a good strategy in the
course of a settlement, not as binding but as a persuasive finding.)

Although it theoretically is willing to compromise on its right of reimbursement for past
medical, the CMS has asserted that it will not compromise on future medicals. In the future,
it may be willing to reconsider that stance when considering liability claims, since those more
often involve considerations of compromise.

The Manual
We have included in these materials selections from the MSP Manual, chapter 7, sections
40.3.4 and 40.3.5, which provide details on the process governing review and approval of
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set-aside arrangements in workers' compensation cases. In many of its departments, CMS
develops manuals for the guidance of its contractors in carrying out reviews under the
governing statutes and regulations.

Payments from MSAs

Funds from the MSA may be used only to pay medical expenses that Medicare would cover.
Thus the administrator of the arrangement must take care to ensure that the money is not
used for routine physical examinations, eyeglasses, hearing aids, etc.

Future medical awarded by a jury

In light of that fact, if the plaintiff wishes to rely on a jury's express finding as to future
medical expenses as establishing the amount awarded as reasonable, those expenses should
be limited to those expenses that Medicare would cover. Most often, all future medical
expenses, rehabilitation and personal care and support needs are all lumped together in the
course of offering proofs and in awarding damages. A jury verdict form should expressly
separate the covered items from the non-covered items.

2. The Regulations
Found at 42 CFR 411.40-47 - included in these materials

Subpart C

Limitations on Medicare Payment for Services Covered Under Workers’ Compensation
Paraphrased:

40 - restates that Medicare does not pay for any service already paid by workers'
compensation
defines workers' compensation to include state plans as well as

e Federal Employees’ Compensation Act and
e the Longshoremen’s and Harbor Workers” Compensation Act.

43 - the beneficiary is under an obligation to "file a proper claim" apply for workers'
compensation benefits (but see the exception under .45)

45 - Medicare will make conditional payments if
e the WC carrier does not pay promptly, or
e the beneficiary has not filed a proper claim due to physical or mental incapacity

46 - This is the section that primarily covers "lump sum settlements"
it applies only if the settlement extinguishes the carrier's obligation to pay future related
medical expenses

e commutation - cases in which the carriet's responsibility is undisputed
e compromise - cases in which the responsibility is contested

47 - provides for apportionment of a lump-sum settlement between wage loss and
medical

Page 26



e if the settlement agreement provides for a reasonable recognition of future medical vs.
other elements, it will be recognized

e if not, the regulation provides for a methodology for the CMS to make its own
calculation

The central principle: The CMS is not bound by the allocations agreed by the parties. It will
make its own determination as to the reasonableness of the allocation.

3. CMS web site
Workers Compensation Agency Services
https://www.cms.hhs.gov/WorkersCompAgencyServices/01 overview.asp

e Overview

e Introduction to WC

e Reporting a WC case and Obtaining Conditional Payment Information
e Workers Compensation Medicare Set-aside Arrangements (WCMSAs)
e Submissions of WCMSAs

e Administering WCMSAs

e WCMSA - Related Topics

e DPart D of the Medicare Modernization Act & WCMSAs

e WC Data Match

e WC Agency Outreach

Selected pages are included in these materials.

a. WCMSAs

"All parties in a Workers' Compensation (WC) case have significant responsibilities under
the Medicare Secondary Payer (MSP) laws to protect Medicare's interests when resolving
WC cases that include future medical expenses. The recommended method to protect
Medicare's interests is a Workers' Compensation Medicare Set-aside Arrangement
(WCMSA), which allocates a portion of the WC settlement for future medical expenses. The
amount of the set aside is determined on a case-by-case basis and should be reviewed by
CMS, when appropriate. Once the CMS determined set aside amount is exhausted and
accurately accounted for to CMS, Medicare will agree to pay primary for future Medicare
covered expenses related to the WC injury."

Note that it does not assert that MSAs are mandatory. Many attorneys erroneously regard
them as mandatory. This was confirmed by Barbara Wright of CMS, in a telephone
conference on March 24, 2009, discussing the 2009 reporting requirements:

". .. we’ll repeat what we said over and over is that the worket’s compensation set-aside
process first of all that is not a required process; it’s a voluntary process that’s highly
recommended."

Page 27



CMS will review MSAs in WC cases only if:

e The claimant is currently a Medicare beneficiary and the total settlement amount is
greater than $25,000; or

e The claimant has a "reasonable expectation" of Medicare enrollment within 30 months
of the settlement date and the anticipated total settlement amount for future medical
expenses and disability/lost wages over the life or duration of the settlement agreement
is expected to be greater than $250,000.

CMS says that this is a "review threshhold", not a safe harbor. Settlements for less must still
make reasonable account for Medicare's interests.

b. MSAs for other claims than WC
Barbara Wright, in the same teleconference, said the rationale for an MSA is the same for
other kinds of insurance:

"Nonetheless they’re based on the same underlying statutory language which is that
Medicare is not supposed to pay if payment has been made. And to the extent a
settlement, judgment award or other payment takes into consideration future medicals
then that settlement, judgment or award should be appropriately expended for those
future medicals."

If a plaintiff's attorney wants to create a set-aside in a particular case, he will need to take
care to ensure that (1) the calculation of the amount of the set-aside is reasonable under the
circumstances and (2) the use of the funds is carefully documented. The review and approval
of an MSA by CMS in a workers' compensation case is intended to provide certainty as to
item (1). But CMS has no procedure in place to review MSAs in liability cases.

There are significant differences between workers compensation and liability claims:

WC Liability
basis non-fault based fault must be proven
limits no limits policy limits

These significant differences mean that liability settlements will be more often based on
compromise factors.

No-fault claims are more like workers' compensation claims. They are non-fault-based. In
Michigan there is no monetary limit on the medical payment obligation, so long as the
medical expense is shown "arise from the use [etc.] of a motor vehicle".

It is uncommon for the parties to negotiate a lump-sum payment that cuts off future medical
expenses in no-fault cases.

4. Other resources

Companies which assist in the preparation, submission, approval, and management of set-
aside arrangements:
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Gould and Lamb
Bradenton, Florida
http:/ /www.ocouldandlamb.com

Broadspire (subsidiary of Crawford & Company)
http://www.choosebroadspire.com/SetrvicesFCM/msaa.aspx

Genex Services, Inc.
Wayne, Pennsylvania
http://www.genexsetvices.com/

Garretson Firm Resolution Group, Inc.
Cincinnati, Ohio and Chatlotte, N.C.
http://www.garretsonfirm.com/garretson/index3.cfm

This firm seems to market its services more to the plaintiff's bar.

Settlement Professionals, Inc.
http://www.settlepro.com/
Overtly marketing to the plaintiff's bar.

5. Should the defense require an MSA in a liability case?

When CMS is involved in the settlement process, the primary risk of not arranging a set-
aside is on the plaintiff, as CMS is on notice of the claim and considers the plaintiff to be
ineligible for benefits related to the injury.

The problem arises when Medicare makes future payments related to a claim that has been
settled. To avoid the risk of a later claim, the defense should consider set-asides when
settling large-dollar cases.

M. Sean Fosmire

Garan Lucow Miller, P.C.
1440 West Ridge Street
Marquette, MI 49855

P: (906) 226-2524

E: sfosmire@garanlucow.com
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Sample Settlement Release Language - Scenario 1

Settlement of Medical via Structure
Where Anticipated Expenses are Substantial

Ed Dixon
Zimmer Kunz, PLLC

Background
With respect to the injuries of 4/21/1992, the parties agree that all reasonable and necessary work-

related medical expenses incurred up to the date of the hearing to approve this Agreement shall be
paid pursuant to the terms and provisions of the Workers' Compensation Act. The
Employer/Cartier is relieved completely and forever from the obligation to pay future workers'
compensation benefits of any kind, incurred from the date of the hearing to approve this
Agreement, forever into the future. The Claimant understands that this is a FULL and FINAL
walver on his part.

The parties understand, acknowledge and agree that the Claimant is currently receiving medical
treatment including but not limited to replacement of prosthetic devices related to the injury of
4/21/1992. In addition, it is anticipated that the Claimant will require future medical care. In
consideration of the interests of Medicare, as required by 42 C.F.R. 411.46, the parties agree that the
Claimant has applied for, and is currently receiving, Social Security Disability benefits. As a
reasonable consideration of Medicare's interests, the parties have submitted, a Workers'
Compensation Medicare Set-Aside Proposal ("WCMSA Proposal") to the Department of Health &
Human Services Centers for Medicare and Medicaid Services ("CMS"). The parties acknowledge,
understand, and agree that approval of the WCMSA Proposal is required by the CMS. However, in
order to expedite the resolution of this matter and avoid the delay currently associated with
obtaining the CMS approval, the parties agree to a FULL and FINAL settlement of the underlying
workers' compensation claim by way of the within settlement Agreement. This decision is made with
the understanding that if any additional funds are required by the CMS, it will be the sole
responsibility of the Employer/Cartier to satisfy the requirements of the CMS. The parties
understand, acknowledge and agree that it shall be the sole responsibility of the Claimant to pay for
any medical expenses incurred by the Claimant that are deemed non-qualifying medical expenses, as
defined under current Medicare reimbursement guidelines.

The parties understand, agree and acknowledge that the scope of this MSA Account is limited to
payment for medical expenses incurred by the Claimant for treatment of status post-left above-the-
knee disarticulation with a left leg and left foot prosthesis and all its sequalae. The Claimant
understands that he is solely responsible for payment for medical treatment involving non-work
related conditions or for treatment to body parts which were arguably identified as injured on
4/2/92 but which have since resolved.

The Claimant agrees to hold harmless, indemnify and defend the Employer and its insurance carrier
from any cause of action, including but not limited to an action to recover or recoup Medicare
benefits paid or a loss of Medicare benefits, if the CMS later determines that the money set aside
was inadequate or spent inappropriately, or for any recovery sought by Medicare including past,
present or future liens.
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Structure Agreement
(actual example provided by structure company and trustee/custodial entity)

The MSA Account will be structured as follows:

Payments
The Employer, Ben Evelent Dictator Auto Dealer, and its insurance carrier, Overand Underwriting

Inc. Insurance Company, through its Claims Administrator, (hereinafter, “Employer/Catriet”),
agrees to pay to the individuals named below the following sums in the manner described below.
The initial lump sum payment and the annual payments described below that will fund the MSA
Account are contingent upon and subject to approval by CMS, and the parties agree that the
Employer/Cattier will be responsible for payment of the actual amounts determined by CMS as
necessary to fund the MSA Account on behalf of the Claimant. The lump sum and annual funding
amounts are subject to change, and the Employer/Carrier will pay the actual amounts required for
such funding as determined by the CMS.

A lump sum payment of $46,019.00, representing 50% of the recommended seed for initial funding
of the MSA professional administration account, shall be commuted by the Employer/Catrier, upon
judicial approval of the within Agreement by a Workers’ Compensation Judge, Al O. Kater as
Custodian for .M. Injerd. The balance due shall be contributed by the Employer/Cartier upon final
approval by CMS, for a total sum of $92,038.00, (hereinafter, “Seed Money”).

A lump sum payment of $3,750.00 shall be commuted by the Employer/Cartier, upon judicial
approval of the within Agreement, to Al O. Kater as Custodian for L.M. Injerd, for MSA
professional administration account activation.

A lump sum payment of $50,000.00 shall be commuted by the Employer/Cartier, upon judicial
approval of the within Agreement, to LM. Injerd, (hereinafter, “I.M. Injerd” or “Claimant”).
Twenty (20%) percent of the lump sum payment ($10,000.00) will be deducted as attorney’s fees,
payable to Ruthless B. O’Malley, Claimant’s counsel. The Claimant will net $40,000.00.

Periodic payments shall be made according to the following schedule (the “Periodic Payments”) to
the individual(s) designated below:

Annual Payments for MSA Professional Administration Account Fees
An amount of $1,800.00 shall be payable annually to Al O. Kater as Custodian for I.M. Injerd MSA,

beginning April 1, 2010 for life only.

Annual Payments to Replenish MSA Professional Administration Account
An amount of $10,629.00 shall be payable annually to Al O. Kater as Custodian for I.M. Injerd

MSA, beginning after all approvals (assumes to be April 1, 2010 for quoting purposes) for 30 years,
or as the CMS approves. If I.M. Injerd should die before the date of the last payment, the
commuted value of 100% of the remaining payments shall revert irrevocably to the
Employer/Cartier.

The initial seed to fund the self-administered Medicare Set Aside (“MSA”) Account and the future
periodic annual payments that will fund the MSA Account are contingent upon and subject to
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approval by CMS, and the parties agree to execute an Amendment to this Agreement, if necessary,
in the event CMS determines the amounts or dates necessary to fund the MSA account are different
than those figures set forth hereinabove.

All sums set forth herein constitute damages on account of personal injuries and sickness in a case
involving physical injury or physical sickness within the meaning of Section 104(a)(1) of the Internal
Revenue Code of 1986, as amended.

Commutation

If M. Injerd dies on or before the Last Guaranteed Payment date, the Employer/Catrier will
deliver a written request to The Prudential Insurance Company of America, for a commuted value
payment. Upon receipt of this request, an amount of 100% of any remaining and unpaid guaranteed
payments shown on this Payment Schedule for Al O. Kater as Custodian for I.M. Injerd will be
commuted and paid in a lump sum. The commuted value of such payments will be equal to 90% of
the cost of a new annuity contract that would provide the commuted payments. The Prudential
Insurance Company of America will compute this cost using their annuity rates in effect on or about
the date of the commuted payment for new annuity contracts that are issued for the same or similar
type of business as this Contract. The commuted value will be paid to the Employer/Cattier,
irrevocably.

Right to Payments

Claimant acknowledges that the Periodic Payments cannot be accelerated, deferred, increased or
decreased by any payee; nor shall any payee have the power to sell, mortgage, encumber or anticipate
the Periodic Payments, or any part thereof, by assignment or otherwise.

Consent to Non-Qualified Assignment

Claimant acknowledges and agrees that the Employer or its insurance carrier may enter into a Non-
Qualified Assignment with Pruco Assignment Corporation. The obligation of Pruco Assignment
Corporation for payment of the Periodic Payments shall be no greater than that of the Employer or
its insurance carrier, (whether by judgment or agreement), immediately preceding the transfer of the
Periodic Payments obligation.

Any such transfer, if made, shall be accepted by the Claimant without right of rejection and shall
completely release and discharge the Employer and/or its insurance carrier from the Petiodic
Payments obligation assigned to Pruco Assignment Corporation. The Claimant recognizes that, in
the event of such an assignment, Pruco Assignment Corporation shall be the sole Obligor with
respect to the Periodic Payments obligation, and that all other releases with respect to the Periodic
Payments obligation that pettain to the liability of the Employer and/or its insurance cartier shall
thereupon become final, irrevocable and absolute.

Right to Purchase an Annuity
The Employer/Cartier, itself or through its Assignee, reserves the right to fund the liability to make

the Periodic Payments through the purchase of an annuity policy from The Prudential Insurance
Company of America. The Employer/Carrier or the Assignee shall be the sole owner of the annuity
policy and shall have all rights of ownership. The Employer/Carrier or the Assignee may have The
Prudential Insurance Company of America mail payments directly to Al O. Kater as Custodian for
IM. Injerd. The Custodian shall be responsible for maintaining a current mailing address with
Pruco Assignment Corporation.
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Discharge of Obligation

The obligation assumed by the Employer/Catrier and/or its Assignee with respect to any required
payment shall be discharged upon the mailing on or before the due date of a valid check in the
amount specified to the address of record for Al O. Kater as Custodian for I.M. Injerd, or by direct
deposit or electronic funds transfer if so requested. However, if a check is lost or otherwise not
received, the Annuity Issuer, upon notification of said check being lost, or not received, shall
promptly reissue said check, subject to verification of “stop payment” that Al O. Kater as Custodian
for I.M. Injerd has not negotiated said check. Al O. Kater as Custodian for I.M. Injerd recognizes
that Assignee shall be the sole obligor with respect to the obligations assigned, and that all other
releases that pertain to the liability of Employer/Cattier shall thereupon become final, irrevocable
and absolute.

Funding Structure
The expected lifetime yield of the MSA Fund is $533,058.00. This amount is comprised of:

$50,000.00 (cash up front)
$72,150.00 (professional administration fees)
$410,908.00 (total Medicare Set Aside)

The parties agree that upon the payment of $50,000.00, and subject to the provisions of Paragraph
10 herein, all potential rights, entitlements, duties and obligations of the parties will be extinguished
and all issues relative the events of the work-related incident which occurred on 4/21/1992 will be
FULLY and FINALLY resolved.

Edward K. Dixon

Zimmer Kunz, PLLC

3300 US Steel Tower
Pittsburgh, PA 15219-2702
P: (412) 281-8000

E: dixon@zklaw.com
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Sample Settlement Release Language - Scenario 2

Settlement of Claim Petition Where Relatedness of
Injury was Questioned but Unable to be Definitely Disassociated

Ed Dixon
Zimmer Kunz, PLLC

The Claimant acknowledges, understands and agrees that although the total amount of the
settlement, $100,000.00, is below the $250,000.00 threshold established by the Department of
Health & Human Services Centers for Medicare and Medicaid Services ("CMS"), he is advised to
enter into a Non-CMS Approved Medicare Set Aside. The Claimant further acknowledges,
understands and agrees that any settlement funds related to the work-injury that would otherwise be
covered under a formal Medicare Set Aside (“MSA”) must be placed into a self-administered,
interest-bearing account and exhausted specifically for medical expenses related to the work-injury
before any future injury-related claims are submitted to Medicare. Funds placed into this account
are based upon a projection of the anticipated future medical treatment needs of the Claimant, to be
paid pursuant to the terms and provisions of the Workers' Compensation Act. The account must be
maintained separate and apart from a personal checking and/or savings account. If payments from
this account are used to pay for services that would not otherwise be paid by Medicare, the Claimant
understands that Medicare will not pay future injury-related claims until said funds are restored to
the account and exhausted for their proper purpose.

The Claimant further acknowledges, understands and agrees that he must retain any and all receipts
for these expenditures in the event the CMS later requires proof of expense. The Claimant
understands and agrees that his failure to utilize these funds for their intended purpose may
jeopardize the Claimant's future Medicare benefits such that Medicare will not pay for any items or
services directly related to the work-related injury for which the Settlement Agreement and
commutation lump-sum settlement is made, until the beneficiary presents medical bills related to the
injury equal to the total amount of the lump-sum settlement allocated to medical treatment. Despite
this possibility, the Claimant desires to enter into this Agreement to settle this claim at this time.

The Claimant agrees to hold harmless, indemnify and defend the Employer and its insurance carrier
from any cause of action, including but not limited to an action to recover or recoup Medicare
benefits paid or a loss of Medicare benefits, if the CMS later determines that the money set aside
was inadequate or spent inappropriately, or for any recovery sought by Medicare including past,
present or future liens.

Edward K. Dixon

Zimmer Kunz, PLLC

3300 US Steel Tower
Pittsburgh, PA 15219-2702
P: (412) 281-8000

E: dixon@zklaw.com
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Sample Settlement Release Language - Scenario 3

Consideration of the Interests of Medicare in Instances
Of Subrogation Lien Compromises

Ed Dixon
Zimmer Kunz, PLLC

Background
As a result of the work-related incident of 05/03/2007, in which the Claimant sustained injuties to

his left middle finger, left forearm and right and left thighs, the Claimant has received a settlement
recovery from the liable tortfeasor in the amount of $300,000.00. The total settlement amount,
$300,000.00, is subject to the accrued workers' compensation lien of Beleaguered and Bedeviled
Insurance Company (hereinafter B&B) ($81,478.23), which is comprised of the sum of indemnity
benefits ($26,846.82) and medical benefits (§54,631.41) paid to the Claimant. Expenses attributable
to the accrued lien total $34,356.65. Therefore, the Employer/Cartier is entitled to receive a net lien
amount of $47,121.58. The Employer/Cattier agrees to waive its right to repayment of $8,500.00 of
the net lien amount ($47,121.58) and the Claimant has agreed to repay the balance of the lien
($38,621.53). In exchange for the Employer/Catriet’s waiver of the right to repayment of $8,500.00
of the net lien, the claimant waives his right to future workers' compensation benefits of any kind.
These waivers are permanent and irrevocable. The parties agree that this Agreement, upon its
judicial approval, shall forever extinguish the rights and entitlements of the Claimant and the duties
and obligations of the Employer/Cartier relative to the injury of 05/03/2007, including but not
limited to, future reinstatement subject to the terms of Paragraphs 9 and 10 of this Agreement. The
Claimant will remit the sum of $38,621.53 to B&B, P.O. Box 666, Transylvania.

Set-Aside Trust
(Non CMS Approved)

In order to satisfy the interests of the Department of Health & Human Services Centers for
Medicare and Medicaid Services ("CMS"), the Claimant acknowledges, understands and agrees that
the Employer’s agreement to waive repayment of $8,500.00 of its net lien amount, constitutes a net
settlement gain to the Claimant of $8,500.00. The Claimant acknowledges, understands and agrees
that although the total amount of this settlement, $8,500.00, is below the $250,000.00 threshold
established by the CMS, he is advised to enter into a Non-CMS Approved Medicare Set Aside. The
Claimant further acknowledges, understands and agrees that any settlement funds related to the
work-injury that would otherwise be covered under a formal Medicare Set Aside (MSA) must be
placed into a self-administered, interest-bearing account and exhausted specifically for medical
expenses related to the work-injury before any future injury-related claims are submitted to
Medicare. Funds placed into this account are based upon a projection of the anticipated future
medical treatment needs of the Claimant, to be paid pursuant to the terms and provisions of the
Workers' Compensation Act. The account must be maintained separate and apart from a personal
checking and/or savings account. If payments from this account are used to pay for services that
would not otherwise be paid by Medicare, the Claimant understands that Medicare will not pay
future injury-related claims until said funds are restored to the account and exhausted for their
proper purpose.
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The Claimant further acknowledges, understands and agrees that he must retain any and all receipts
for these expenditures in the event the CMS later requires proof of expense. The Claimant
understands and agrees that his failure to utilize these funds for their intended purpose may
jeopardize the Claimant's future Medicare benefits such that Medicare will not pay for any items or
services directly related to the work-related injury for which the Settlement Agreement and
commutation lump-sum settlement is made, until the beneficiary presents medical bills related to the
injury equal to the total amount of the lump-sum settlement allocated to medical treatment. Despite
this possibility, the Claimant desires to enter into this Agreement to settle this claim at this time.

The Claimant agrees to hold harmless, indemnify and defend the Employer and its insurance carrier
from any cause of action, including but not limited to an action to recover or recoup Medicare
benefits paid or a loss of Medicare benefits, if CMS later determines that the money set aside was
inadequate or spent inappropriately, or for any recovery sought by Medicare including past, present
or future liens.

Edward K. Dixon

Zimmer Kunz, PLLC

3300 US Steel Tower
Pittsburgh, PA 15219-2702
P: (412) 281-8000

E: dixon@zklaw.com
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Sample Settlement Release Language - Scenario 4

Settlement Where Medicare Interests Are Being Denied by Releasor

Patrick Bergin
Butler, Snow, O’Mara, Stevens & Cannada, PLLC

STATE OF

COUNTY OF

FULL AND FINAL SETTLEMENT RELEASE AGREEMENT
For and in consideration of the sum of FIFTY THOUSAND AND NO/100 DOLLARS

" "amount," or

($50,000.00) (which may hereinafter be referred to as "sum," "funds," "payment,
other related or similar terms), same being paid for and on behalf of [add Insureds’ or Defendants’
names|, the receipt of all of which is hereby acknowledged, I, the undersighed RELEASOR, do
hereby forever fully release, acquit, discharge, and covenant to defend and hold harmless [add names
of all those being released including but not necessarily limited to the Insureds, Defendants, and
Releasees], any subsidiaries, predecessors, successors, affiliates and subsidiary agencies, insurers, and
corporations, as well as any and all representatives, directors, officers, stockholders, commissioners,
appointees, insurers, and insureds, and further any person or entity including employers or
employees who could or might be held liable for acts or omissions of any parties we are releasing,
hereinafter individually and collectively referred to as RELEASEES, from any and all claims,
disability or otherwise, for injuries, losses, disabilities, and/or damages, including past, present and
future claims for damages and otherwise, sustained by me as a result of the incident or incidents

which are or were being alleged and described in that certain Complaint filed on or about March 29,

2007, in the Circuit Court of Hancock County, Mississippi, styled [add style of case], being Civil
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Action No. 07-20019, and any other Complaints that may have been filed in this matter, whether

referenced or not.

By execution of this Release, it is my express purpose and intention to cover any
and all past, present, and/or future injuties, losses, and/or damages of every kind, character
or description sustained by me, the RELEASOR, as a result of said occurrence, whether
such past, present, and/or future injuries, losses, and/or damages are known or unknown,
whether they are presently existing or may arise in the future, and whether there may be any
mistake, either mutual or otherwise, by any or all of the parties hereto as to the character,
nature or extent of said injuries and damages.

This settlement agreement shall operate as and shall be a complete accord and
satisfaction and is a full acquittance in consideration of a full and complete settlement of any
and all claims for damages and injuries of every kind, character, or description sustained by
me, the RELEASOR, whether herein specifically described or not, which I may have now or
hereafter have on account of or in any way connected with the above described occurrence
as against RELEASEES.

By my execution of this Release, I, the RELEASOR, do covenant to defend and
hold harmless RELEASEES from any and all claims for liability from any medical care
provider whatsoever, or dispenser and/or supplier of any medical services as a result of their
treatment or care rendered to me, the RELEASOR, or for any lien asserted by, for, or on
behalf of any attorney, representative, plan, or insurer including but not limited to Medicare,
Medicaid, private health care insurer or plan, or any other contractual, statutory, or

governmental lien holder relative to any care, services or treatment rendered or offered
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herein and for which demand could be made upon RELEASEES for discharge or payment
by statute, contract, rule, or regulation.

The RELEASEES have sought to protect the interests of Medicare; therefore, it is
not the intention of the RELEASEES, or anyone else, to shift to Medicare responsibility for
coverage or payment of medical services or expenses relating to injuries or medical
conditions alleged through the Complaint attached hereto as Exhibit “A.” Based on a
thorough review of relevant facts and circumstances, I acknowledge that a determination
was made, and I have so warranted and advised RELEASEES that Medicare has not paid
any of my medical expenses, that I have not been and am not now eligible for Medicare
benefits, and that I do not expect to be eligible for Medicare benefits during the next 30
months following the date of this executed Settlement Agreement. In the unexpected event
that such expenses are incurred, I agree that I will not file any claim with Medicare for any
future medical care or treatment that is or may be related to the injuries or medical
conditions alleged in the attached Complaint. I further agree to be solely responsible for
payment of any future medical expenses and not shift the responsibility to Medicare.

I, [add Releasor’s name], agree to indemnify and hold harmless RELEASEES for
and from any and all claims, expenses, and attorney fees relating thereto or relating to any
expenses covered or paid by Medicare for treatment related to the injuries which are the
subject of this litigation.

In the event of such demand, I agree to and shall defend and hold harmless
RELEASEES from any and all such liability, including such an amount required for the

defense of the RELEASEES, including their costs and attorneys’ fees. I again agree that I
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have advised RELEASEES that I have no knowledge of any Medicare lien or debt that may
arise or have arisen relative to this lawsuit.

IT IS AGREED AND UNDERSTOOD by and between the parties hereto that in making
and consummating this settlement and tendering the consideration offered herewith, the
RELEASEES expressly do not admit any liability whatsoever. Any liability alleged by the
RELEASOR is hereby expressly denied, and the RELEASEES herein are possessed with a good
and sufficient defense to any cause of action which may be pursued against them for the claims
asserted in the attached Complaint. Therefore, this settlement is made solely for the purpose of
compromising a disputed claim and for which RELEASEES desire to avoid protracted legal
proceedings, including additional expense, costs, and attorneys’ fees.

IT IS AGREED AND UNDERSTOOD that the sum of Fifty Thousand and No/100
Dollars ($50,000.00) is the sole and only consideration for this Release and that no antecedent or
contemporaneous promises, statements, influence, or representations whatsoever have been made to
RELEASOR by RELEASEES or anyone for them, as part of the consideration of this Release, or
for the purpose of inducing RELEASOR to execute the same, and further, that any prior or
contemporaneous promises or agreements, if made, are hereby expressly revoked and that this
document does constitute the entirety of the parties' agreements notwithstanding any prior offers or
efforts of compromise, settlement, or adjustment.

IT IS FURTHER AGREED AND UNDERSTOOD by and between the parties hereto
that the Complaint and cause of action will be dismissed, on its merits, with prejudice, with the
parties to bear their own costs.

FURTHER, upon being first duly sworn, I, [add Releasor’s name], state upon my oath that I

have read the above and foregoing Release, and that after such reading and explanation, I fully
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understand the meaning and import of said Release in all of its forms, terms, provisions, and
consequences and that I have signed, executed, and delivered this Release as a voluntary act and
deed on the date and year herein mentioned.

IT IS FURTHER AGREED AND UNDERSTOOD that, in further consideration of the
payment herein made to the undersigned, the undersigned acknowledges and agrees that
confidentiality of the terms of this settlement is an essential element of the settlement itself.
Therefore, the undersigned and my attorney who, by our signatures subscribe to this confidentiality
paragraph of this Release, together with their respective agents, employees, and representatives,
hereby agree and promise that the terms of this settlement and Release shall remain confidential and
shall not be communicated in any manner to any third party, person, relative, friend, or entity
whatsoever. Communication to third parties of the terms of this settlement and Release, including
but not limited to the amount paid to the undersigned, all of which are prohibited, shall be broadly
interpreted to include all statements, oral and written, which contain, suggest, imply, speculate, or
hint at the basis of the settlement evidenced by this Release. Violation of this agreement by the
undersigned or their attorney shall entitle any of the parties released to seek any appropriate remedy
in any court of law or equity in Hancock County, Mississippi, to which jurisdiction of the
undersigned submits jurisdiction over themselves by their sighature on this Release.

The undersigned covenants and warrants that he has discussed with his own attorney the
legal effect of execution of this release and that he fully understands the consequences thereof.

WITNESS my signature, this day of , 2009.

RELEASOR
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APPROVED:

Counsel for RELEASOR

STATE OF

COUNTY OF

PERSONALLY came and appeared before me the undersigned authority in and for the
aforesaid jurisdiction, the within named [add Releasor’s name], acknowledged that he signed,
executed, and delivered the above and foregoing Release on the day and year therein mentioned as
his free and voluntary act and deed, after having it duly read to him and after completely
understanding the same.

GIVEN UNDER MY HAND AND SEAL OF OFFICE, this day of

. 2009.

NOTARY PUBLIC
My Commission Expires:

Patrick T. Bergin

Butler, Snow, O'Mara, Stevens & Cannada, PLLLC
1300 25" Avenue, Suite 204

Whitney National Bank Building

Gulfport, MS 39502

P: (228) 864-1170

E: patrick.bergin@butlersnow.com
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Medicare Claim Reporting Requirements for Non-Group Health Plans
Under Section 111 of the Medicare, Medicaid, and SCHIP
Extension Act of 2007

Peter McDougall
Paul Frank + Collins P.C.

A. Introduction

Section 111 of the Medicare, Medicaid, and SCHIP Extension Act of 2007 (“MMSEA”) amends
the reporting requirements under the Medicare Secondary Payer statute (“MSP”) which was
enacted in 1980 and codified at 42 U.S.C. {1395y. Under the MSP, the Medicare system is a
secondary payer for medical treatment for injuries or medical conditions with the primary
responsibility for payment placed on “an automobile or liability insurance policy or plan
(including a self-insured plan) or no fault insurance . ..” 42 U.S.C. §1395y(2)(A). As a secondary
payer, Medicare can make conditional payments to a claimant if a primary payer “has not made
or cannot reasonably be expected to make” a payment promptly. 42 U.S.C. §1395y(b)(2)(B)().
Section 111 essentially creates mandatory reporting requirements which will give the Medicare
system a tool to ensure that Medicare remains a secondary payer and is properly reimbursed for
any conditional payments made by Medicare for medical treatments that should have been paid
for by a primary payer.

Established under the United States Department of Health and Human Services (“HHS”), the
Center for Medicare & Medicaid Services (“CMS”) is responsible for the administration of the
Medicare program, which includes ensuring compliance with the provisions of the MSP. CMS is
expending considerable resources in an attempt to educate individuals and entities that may be
subject to the Section 111 reporting requirements, with most information delivered and available
on a dedicated website located at http://www.cms.hhs.gov/MandatorylnsRep/. Information on
this website is updated often as CMS continues to revise its guidance materials for Section 111
reporting.

On March 16, 2009, the CMS released a “User Guide” which is intended to be a comprehensive
resource for information regarding the reporting requirements. Although the information is not
likely to change in material respects, the CMS has and will continue to revise its guidance based
on questions and comments raised by persons and entities that are likely subject to the reporting
requirements. It should also be noted that the CMS has divided its guidance and the
implementation of reporting requirements into two groups: group health plans (“GHP”) and
non-group health plans (“NGHP”). The latter, or NGHP, includes contracts for liability
insurance (including self-insurance), no-fault insurance and workers’ compensation. This
memorandum only explores the requirements for NGHPs. Information regarding the GHP
requirements can be found on the CMS website cited above.

B. Process Under Section 111
Under Section 111, an applicable plan must first make a determination as to whether a claimant
is entitled to Medicare benefits and, if so, submit certain information required by Section 111 to
the Secretary of HHS through the CMS. An applicable plan is defined as liability insurance
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(including self-insurance'), no fault insurance’ and workers’ compensation laws or plans.
Additionally, for the purposes of the MMSEA, “entitled to Medicare benefits” means that the
person is actually enrolled in the Medicare program. Although the language is awkward, the
“applicable plan” has the responsibility for reporting the required information under Section
111. The CMS has, nonetheless, coined the phrase “Responsible Reporting Entity,” or “RRE,”
to refer to the specific entity responsible for reporting.

1. Is a Claimant Entitled to Medicare Benefits?

As an applicable plan, the first step for a captive insurer will be to determine if a claimant
is entitled to Medicare benefits. The monitoring of claimants and associated analysis of
whether a claimant is Medicare eligible appears to be one of the obligations under the
Section 111 reporting requirements that is of concern for many entities. A claimant is
defined as being an individual filing a claim directly against the applicable plan and an
individual filing a claim against an individual or entity insured or covered by the
applicable plan. 42 U.S.C.A. §1395y(b)(8)(D). A claimant is entitled to Medicare benefits
if they are actually enrolled in the Medicare program.” Generally speaking, if a claimant is
not actually enrolled in the Medicare program, no reporting is required. This may not be
true in the case of a structured settlement with payments made over time to a claimant
who may become eligible for Medicare during the term of the payments.

The CMS intends to make a query program available to aid in making the determination
of whether a claimant is entitled to Medicare benefits. The query program will be an
electronic submission process whereby an entity responsible for compliance with the
reporting requirements, or the RRE, can input a claimant’s name, social security number,
date of birth and gender and receive a response indicating whether that person is or is
not Medicare eligible. The query system requires knowing the claimant’s social security
number which in and of itself can be a burdensome process. Fach entity will only be able
to submit one query file per month. The CMS intends to respond to the query inquiries
within a matter of days. If the person is a Medicare beneficiary, the query response will
provide the beneficiaries” health insurance claim number (HICN). One potential issue
with the query process is that the CMS will not notify entities submitting a query if the
query contains a mistake. For example, if a social security number and name of person
submitted through the query process do not match, the CMS would not notify the
inquiring party of the mistake. The technical requirements, including the process for
submitting queries, are detailed in the User Guide.

1 “An entity that engages in a business, trade, or profession shall be deemed to have a self-insured plan if it catries its
own risk (whether by a failure to obtain insurance, or otherwise) in whole or in part.” 42 U.S.C. §1395y(b)(2)(A)(ii).

2 Defined in 42 CFR §411.50 as “insurance that pays for medical expenses for injuries sustained on the property or
premises of the insured, or in the use, occupancy, or operation of an automobile, regardless of who may have been
responsible for causing the accident. This insurance includes but is not limited to automobile, homeowners, and
commercial plans. It is sometimes called “medical payments coverage”, “personal injury protection”, or “medical
expense coverage’.

3 Generally speaking, Medicare is a health insurance program for people 65 years of age and older, some people with
disabilities under the age of 65 and people with end stage renal disease (permanent kidney failure requiring dialysis or a
transplant).
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2. Does the Claim need to be Reported?

If a claimant is entitled to Medicare benefits, the applicable plan would next need to
make a determination of whether the particular claim involves a payment for a health
care related issue. An RRE is not required to report liability insurance settlements,
judgments, awards or other payments for “property damage only” claims which did not
claim or release medical treatment or have the effect of releasing medical treatment. The
allocation of any claim payments made by the RRE or the claimant is not binding on the
CMS and should not be relied on as determinative on the issue of whether a claim or
payment involves medicals. The ultimate determination as to whether a claim needs to
be reported is to be based on what is claimed and/or released by the claimant.

On March 20, 2009, the CMS released information regarding interim reporting
thresholds which set a de minimus dollar threshold for reporting purposes. Subject to
some exceptions, payment obligations for liability and workers’ compensation claims
incurred during the period of July 1, 2009, through December 31, 2010, in the amount of
$0.00 to $5,000 do not need to be reported. This threshold is lowered to $2,000
beginning on January 1, 2011, through December 31, 2011, and is lowered again to $600
beginning January 1, 2012, through December 31, 2012. The CMS noted that these are
interim thresholds and it reserves the right to change these thresholds.

3. Who is the Responsible Reporting Entity?
The CMS has stated that for reinsurance, stop loss insurance, excess insurance, umbrella
insurance, guaranty funds, patient care funds, etc., the key in determining whether or not
reporting under the MMSEA is required is whether or not the payment is to the injured
claimant (or representative of the injured claimant) versus being made to a self-insured
entity to reimburse the self-insured entity.

Furthermore, the CMS continues to seek comments on claims involving deductibles and
co-payments paid to the insurer or workers’ compensation entity for distribution to the
claimant rather than directly to the claimant. The CMS is hoping to avoid a situation
where multiple entities are reporting the same claim. The CMS is considering a
requirement that the deductible or co-payment be included as part of the insurer’s report
but continues to evaluate that option. It is expected that CMS will be issuing additional
guidance on these situations in the near future. Current guidance also provides that
Third Party Administrators (TPA) are never considered an RRE. The RRE is limited to
the “applicable plan.” If the RRE contracts with a TPA to report on its behalf, the RRE
remains responsible for the reporting requirements and liable for failure to comply.

4. Implementation Schedule

The implementation of the reporting requirements for NGHP Section 111 reporting
began on May 1, 2009, when registration opened on the CMS website. RREs must
register with CMS between May 1, 2009, and September 30, 2009. Beginning on January
1, 2010, through March 31, 2010, registered RREs can make test submissions as a trial of
the submission process. RREs are required to pass the testing process prior to the
submission of production files. RREs must begin their live reporting submission during
the second quarter of 2010 and report on a quarterly basis thereafter. The initial report
must contain any settlement, judgment, award or other payment made on or after
January 1, 2010, and any ongoing payment obligations in existence as of July 1, 2009.
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5. Penalties

Under 42 U.S.C. {1395y(b)(8)(E), the penalty for noncompliance is a civil money penalty
of “$1,000 for each day of noncompliance with respect to each claimant.” This penalty is
in addition to any other penalties proscribed by law. The CMS has not issued any
guidance to date concerning penalty provisions. However, the CMS officials have stated
that at this point their focus is on compliance and the reporting requirements and they
are not currently concerned with enforcement issues, but they will issue guidance on the
penalty provision in the future.

735728_v1: 8118-00001

Peter McDougall
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MMIRR Registration and Reporting Process and Data Elements

J. Gregory Newton
Cranfill Sumner & Hartzog LLP

Beginning on July 1, 2009, so-called Responsible Reporting Entities (“RREs”) which include liability
insurers (including self-insureds), no-fault insurers and workers’ compensation insurers, are required
to report certain information to the Centers for Medicare and Medicaid Services (“CMS”)
concerning Medicare beneficiaries. The information must be reported as of this date when a claim
involving a Medicare beneficiary is “resolved (or partially resolved) through a settlement, judgement,
award or other payment.” RREs are also required to report on claims for which the RRE has
ongoing responsibility for payment of medical services as of July 1, 2009, such as open medicals in
workers’ compensation claims. Once an RRE determines which claims need to be reported, it still
needs to know how to report the claims, the information that needs to be reported and how often
information needs to be reported so as to comply with Medicare Mandatory Insurer Reporting
Requirements (“MMIRR”).

Registration Process

Before an RRE can begin reporting the necessary claim information to the CMS, it must first
register and test the data submission process. The RRE must register with the CMS Coordination of
Benefits Contractor (“COBC”) on the Coordination of Benefits Secure Website (“COBSW?”).
Reporting under the MMIRR will be “100 percent electronic” according to the CMS. The RRE,
itself, must complete the registration process, even if it uses third-party administrators (““TPAs”) for
claims administration or intends to use an agent for reporting purposes. Neither TPAs nor reporting
agents will be allowed to register.

RREs will need to designate an “Authorized Representative” to undertake and complete the
registration process. The Authorized Representative must be an employee of the RRE and is legally
responsible for ensuring compliance with reporting requirements. Once registered, the Authorized
Representative will be required to appoint an Account Manager, who will be the administrative
contact for the RRE and will control the overall account profile. The Account Manager may be an
employee of the RRE, TPA or reporting agent. The Account Manager may appoint other individual
users (Account Designees), including the person or entity who will actually be submitting reporting
data to the CMS. All users associated with the RRE’s account will be able to submit test production
files. If there is a change in reporting agents, the Account Manager will have the ability to change
that information. Even if it uses a reporting agent, the RRE will remain solely responsible for
compliance with the reporting requirements.

During the registration process, the COBC will obtain the necessary information to certify the RRE,
assign an RRE ID (identification), develop a reporting profile (to include estimates of volume and
type of data to be exchanged), assign a production live date and file submission timeframe, establish
the necessary file transfer mechanism and assign a COBC Electronic Data Interchange
Representative (“EDI Rep”) to assist with ongoing communication during both the testing and live
reporting process. Once registered, the RRE will receive an e-mail with a Profile Report which will
include the assigned RRE ID as well as the assigned 7-day quarterly submission timeframe for
submitting both test and live files to the COBC. The last page of the Profile Report must be signed
by the RRE and returned to the COBC before testing can begin.
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Prior to registration, RREs with multiple lines of business or subsidiaries must decide how they will
handle reporting. As noted above, RREs will receive an RRE ID upon completion of the
registration process. An RRE may register separately for different lines of business, different client
bases and/or subsidiaties, including identifying a separate agent for data submission for each
registration. However, it is important that RREs receive separate IDs for all such reporting entities
as neither the RRE nor its agent will be allowed to mix data for different lines of business, client
bases or subsidiaries.

Information Needed to Register

The CMS provides a general description of the information it intends to collect as part of the
registration process. The registration website is not available just yet, but the registration
requirements can be viewed at:

www.cms.hhs.gov/MandatoryInsRep/Downloads/RegistrationOverview.pdf.

Below is a general summary of the information RREs will be required to provide in order to register
with the COBC:

¢ RRE Name (must match the name on record with the IRS associated with the TIN or EIN
supplied)

e RRE Address (organization address associated with the TIN or EIN supplied)
e Tederal Tax Identification Number (“TIN”) or Employer Identification Number (“EIN”).
If an RRE has more than one EIN, the submission can contain any one of the EINs.

Additional EINs can also be provided in additional provided fields

e NAIC Company Code - If the RRE is not registered with the National Association of
Insurance Commissioners (“NAIC”) "none" should be stated

¢ RRE Telephone Number
e RRE Fax Number

e Insurer Lines of Business - Coverage provided by the policies reflected in the file
submission. All that apply should be noted

e Parent Company Name (if different from the RRE name provided)
e Parent Company NAIC Group Codes and EIN

e Subsidiary Company Name(s) - Supply the names of all subsidiary companies reflected in
the registration for which data will be submitted

e Subsidiary Company NAIC Company Code(s) and EIN(s)
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e Current VDSA/VDEA Partner? Yes or No

e Current COBA Trading Partner? Yes or No

e COBA ID(s), if applicable

e Authorized Representative Name, Title, Address, Phone, Fax and Email

e Technical Contact Name, Title, Address, Phone, Fax and Email

e Non-GHP estimated number of paid claims resulting in an insurance payout—an
approximate number of reported claims during the last calendar year for the lines of
business reflected in the registration that resulted in actual payment to a claimant

e Tile Transmission Method - Indicate the way in which the RRE will transmit files to
COBC and receive response. Starting April 2009, HT'TPS and SFTD file transfer options
will be available on the COBSW

e Will an agent report date on your behalf? Yes or No

e If Yes to the above, provide Agent Company Name, Contact Name, Company Address,
Phone, Fax and Contact E-Mail

RREs are still expected to register at the appropriate time even if they do not have all the data
which needs to be reported on claims. The CMS can perform the testing without having all of the
required information as “dummy” data can be used during the testing period.

Reporting Process and General Requirements

Once the registration and testing process has been completed, RREs must file their initial
submissions on or about their assigned “production live date.” These initial file submissions must
include claims involving a Medicate beneficiary which are addressed/resolved (or partially
addressed/resolved) through a settlement, judgment, award or other payment on or after July 1,
2009, regardless of the assigned date for an RRE’s first submission. This includes resolution (or
partial resolution) through one payment obligation (regardless of whether the payment obligation
is executed through a single payment, a structured settlement or an annuity), as well as those
situations where there is a responsibility for ongoing medicals. The initial file submissions must
also include claims for which the RRE still has responsibility for ongoing payments of medical
services as of July 1, 2009, even if the assumption of responsibility occurred prior to July 1, 2009.

Subsequent quarterly update submissions must include records for any new claims, where the
injured party is a Medicare beneficiary, reflecting settlement judgment, award or other payment
since the last file submission. However, if the settlement, judgment, award or other payment is
within 45 days prior to the start of the RRE’s 7-day file submission timeframe, then an RRE may
submit that claim during on the next quarterly file. This grace period allows the RRE time to
process the newly resolved (or partially resolved) claim information prior to submission.
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Subsequent quarterly update submissions must also include pertinent updates, corrections or
deletions to any previously submitted records. Quarterly update files must also contain
resubmission of any records found in error on the previous submission. No interim file
submissions will be accepted. If there is no new information to supply on a quarterly updated file,
an “empty” file (with no header record, no detail records, and a trailer record that indicates a zero
detail record) must be submitted.

In the case of a settlement, judgment, award or other payment where there is no separate ongoing
responsibility for medicals, only one report record is required to be submitted where the injured
party is a Medicare beneficiary. An RRE is to report the assumption or termination of “ongoing
responsibility for medicals” situations along with one-time reporting of payments where ongoing
responsibility for medicals is not assumed. However, if an RRE has accepted ongoing
responsibility for medicals (“ORM?”) on a claim, as is the case with many workers’ compensation
and no-fault claims, then the RRE must report two events; an initial record to reflect the
acceptance of ongoing payment responsibility and a second (final) record to reflect the end date of
the ongoing payment responsibility. Because reporting is done on a quarterly basis, there may be
some situations in which the RRE reports the assumption of ongoing medicals in the same record
as the termination date for such responsibility. RREs should not submit a report on the claim file
every time a medical payment is made in situations involving ongoing payment responsibility.

The rules regarding the reporting of ongoing responsibility for medicals should be reviewed very
carefully and thoroughly. Briefly, however, there are a couple of unique situations involving cases
with ongoing responsibility for medicals. These situations typically arise in workers’ compensation
and no-fault claims since assumption of ongoing medicals is most prevalent in these claims. The
CMS has carved out a couple of exceptions to its reporting requirements in these situations.

The first situation involves minor, resolved injuries where future medical remains open as a matter
of law - for instance, a minor, fully healed cut finger in state where workers’ compensation law
requires lifetime medicals. In such a situation, there may be the continuation of open records once
a case is initially reported even though there is no real possibility of associated future treatment.
Accordingly, the CMS has indicated that RREs may submit a termination date for ORM if they
have a signed statement from the injured party’s treating physician that the injured party
will require no further medical treatment or services associated with the claimed
injury(ies), regardless of the fact that the claim may be subject to reopening or claim for further
payment.

The second situation involves closed or inactive claims. The CMS has indicated that for ORM
assumed prior to July 1, 2009, if the claim was actively closed or removed from the current claims
records prior to January 1, 2009, the RRE is not required to identify and report that ORM under
the requirement for reporting ORM assumed prior to July 1, 2009. However, if such a claim is
later subject to reopening with further ORM, it must be reported at that time. This is good news
for RREs who have files that have been closed in their system even though their legal
responsibility still technically exists for payment of future medical treatment.
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Form and Substance of Information to Be Reported

The information to be reported to the CMS by RREs is to be transmitted via a “Claim Input File.”
The final layout for the Claim Input File is contained in the User Guide (Version 1.0) recently
published by CMS on March 16, 2009. (pp. 83-117, 131) The User Guide can be viewed at
www.cms.hhs.gov/MandatorylnsRep/Downloads/NGHPUserGuide031609.pdf. RREs in general, and
their I'T personnel in particular, should review this layout carefully and ensure that the information
which the CMS will require is being collected, recorded and stored appropriately. There are well
over 100 potential data fields in the Claim Input File so this will be no small task.

The Claim Input File consists of the following: (1) Claim File Header Record; (2) Claim File Detail
Record; (3) Claim File Auxiliary Record; and (4) Claim File Trailer Record. Of these, the most
important for reporting purposes is the Claim File Detail Record as it contains the required,
detailed information about the particular claim being reported to the CMS.

Not all of the fields in the Claim File Detail Record are required. Some are optional. A chart of all
of the information currently required is appended hereto. Additionally, it should also be noted
that after January 1, 2011, the following fields will be required: (1) Alleged Nature of Injury; (2)
Alleged Cause of Injury; (3) ICD-9 Diagnosis Code(s); and (4) Body Part Code. In the interim,
the general field entitled “Description of Illness/Injury” can be used instead. After January 1,
2011, the following fields will be required for product liability claims: (1) Product Liability
Generic Name; (2) Brand Name; (3) Product Manufacturer; and (4) Product Alleged Harm.

Although all of the data in the Claim File Detail Record is important, CMS has repeatedly
indicated that using the correct “Date of Incident” (DOI) is extremely important to the Medicare
recovery process and will therefore be monitored very closely. CMS defines DOI differently than
the insurance industry, and using DOIs inconsistent with those required by CMS would inhibit the
data matching process and thus inhibit one of the major purposes of the MMIRR. Although the
Claim Input File has a field for “Industry DOL” it is imperative that RREs provide the correct
CMS DOI when submitting records.

The definition of the CMS DOI and Industry DOI can be different in several different respects
and situations. Although both definitions/dates are the same for an automobile or other accident
(the actual date of the accident), they can be different it other situations such as claims involving
exposure, ingestion or implants. For cases involving exposure (including, for example,
occupational disease and any associated cumulative injury), the CMS DOI is the date of the first
exposure whereas it is typically the date of onset of symptoms or disability or even of last
exposure in the industry. For ingestion claims (a recalled drug, for example), the CMS DOI is the
date of first ingestion whereas that might not necessarily be the case in the industry. For claims
involving implants, and multiple implants in particular, the CMS DOI is the date of the first
implant whereas it is commonly the date of the last implant, if multiple implants, in the industry.

Methods of Reporting

RREs have three options for submitting data using the COBSW. RREs may transmit files using
Hypertext Transfer Protocol over Secure Socket Layer (HTTPS) or Secure File Transfer Protocol
(SFTP). RREs may also transmit files via Connect: Direct via AT&T Global Network System
(AGNS). This is the preferred method for RREs who will be submitting a large number of claims.
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If 2 RRE chooses to utilize AGNS for file submission, an account will need to be established well
in advance as set up can take a significant amount of time.

J. Gregory Newton

Cranfill Sumner & Hartzog LLP

5420 Wade Park Boulevard, Suite 300
Raleigh, NC 27607

P: (919) 863-8716

E: jgn@cshlaw.com
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Appendix to MMIRR Registration and Reporting Process and Data Elements

Required Information for Claim File Detail Record

J. Gregory Newton
Cranfill Sumner & Hartzog LLP

Injured Party/Medicare Beneficiary Information

1. Record Identifier

2. DCN

3. Action Type

4. Injured Party (Situational)

5. Injured Party SSN (Situational)

6. Injured Party Name

7. Injured Party Gender

8. Injured Party DOB
Injury/Incident/Illness Information

9. CMS Date of Incident (DOI):
DOl as defined by CMS
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Document Control Number; Assigned by the
Section 111 RRE. Each record shall have a
unique DCN within the file submitted. The
DCN only needs to be unique within the
current file being submitted. DCN will be
supplied back by COBC on corresponding
response file records for tracking purposes.

Action to be performed.

Valid values:

0=Add

1 = Delete

2 = Update/Change

3 = Update for additional, separate TPOC
Report.

Medicare Health Insurance Claim
Number
Required if SSN not provided.

Social Security Number
Required if HICN not provided.

Date of Incident (DOI) as defined by CMS:
For an automobile wreck or other accident,
the date of incident is the date of the accident.
For claims involving exposure (including, for
example, occupational disease and any
associated cumulative injury) the DOI is the
date of first exposure. For claims involving



10

11.

12.

13.

14.

15.

16.

Self-Insurance Information

17

. State of Venue

Description of

Illness/Injury

Product Generic Name

Product Brand Name

Product Manufacturer

Product Alleged Harm

. Self-Insured Indicator

Product Liability Indicator

(Situational)

(Situational)

(Situational)

(Situational)

(Situational)
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ingestion (for example, a recalled drug), it is
the date of first ingestion. For claims
involving implants, it is the date of the
Implant (or date of the first implant if
there are multiple implants).

US postal abbreviation corresponding to the
US State whose state law controls resolution
of the claim.

Insert “US” where the claim is a Federal Tort
Claims Act liability insurance matter or a
Federal workers” compensation claim.

Include description of major body part injured
(e.g. head, arm, leg, etc.) and cause of
illness/injury.

Indicates whether injury, illness or incident
was allegedly cause by/contributed to by a
particular product. Value codes as to whether
individual or mass tort.

Generic name of product alleged to be cause
of injury, illness or incident.

Required only if Product Liability
Indicator is mass tort.

Brand name of product alleged to be cause of
injury, illness or incident.

Required only if Product Liability
Indicator is mass tort.

Maker of product named in Fields 15 and/or
16 above.

Required only if Product Liability
Indicator is 11.

Free-form description of harm allegedly
caused by product.

Required only if Product Liability
Indicator is 11.

Indication of whether the reportable event
involves self-insurance as defined by CMS.
Required if Plan Insurance Type is
Workers’ Compensation or Liability.




18.

19.

20.

21.

22.

23.

24.

25.

206.

27.

Self-Insured Type

Policyholder Name

DBA Name

Legal Name

Plan Insurance Type

TIN

Policy Number

Claim Number

No-Fault
Insurance Limit

Exhaust Date
for Dollar Limit
for No-Fault

Insurance

(Situational)

(Situational)

(Situational)

(Situational)

(Situational)

(Situational)

Identifies whether the self-insured is an
organization or individual.
Required if Self-Insured.

Required if Self-Insured is individual.

“Doing Business As” Name of self-insured
organization/business.

Required if Self-Insured is other than
individual and Legal Name not provided.

Legal Name of self-insured
organization/business.

Required if Self-Insured is other than
individual and DBA Name not provided.

Type of insurance coverage or line of
business provided by the plan policy or self-

insurance.

Federal Tax Identification Number of the
“applicable plan.”

The unique identifier for the policy under
which the underlying claim was filed. RRE
defined.

The unique identifier for the primary plan
identifies the claim.

Dollar amount of limit on no-fault insurance.
Required if Plan Insurance is No-Fault.

Date on which limit was reached or benefits
exhausted for No-Fault Insurance Limit.
Required if Plan Insurance is No-Fault
and benefit limit reached/exhausted.

Injured Party’s Attorney or Other Representative Information

28. Injured Party

29. Representative Name

30.

Representative
Indicator

Representative TIN

(Situational)

Code indicating the type of Attorney/Other
Representative information provided.
Required if Injured Party has a
representative.

Required if Injured Party has a
representative.

Representative’s Federal Tax Identification



31. Representative Address

32. Representative
Phone

(Situational)

33. ORM Indicator

34. ORM
Termination
Date

(Situational)

35. TPOC Date (Situational)

36. TPOC Amount

J. Gregory Newton

Cranfill Sumner & Hartzog LLP

5420 Wade Park Boulevard, Suite 300
Raleigh, NC 27607

P: (919) 863-8716

E: jgn@cshlaw.com
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Number (TIN). If representative is part of a
tirm, supply the firm’s EIN; otherwise supply
the representative’s SSN.
Required if Injured Party has a
representative.

Required if Injured Party has a
representative.

Required if Injured Party has a
representative.

Indication of whether there is ongoing
responsibility for medicals (ORM).

Date ongoing responsibility for medicals
ended, where applicable. ORM Termination
Date is not applicable if claimant retains the
ability to submit/apply for payment for
additional medicals related to the claim.

Initial date of Total Payment Obligation to
the Claimant (TPOC) without regard to
ongoing responsibility for medicals (ORM).

Date payment obligation was established.
This is the date the obligation is signed if
there is a written agreement unless court
approval is required. If court approval is
required it is the later of the date the
obligation is signed or the date of court
approval.

Not required for the initial report of a
claim reflecting only ongoing
responsibility for medicals.

Required for all other claim reports.

Total Payment Obligation to the Claimant
(TPOC) amount: Dollar amount of the total
payment obligation to the claimant.



The letter below is based on an actual letter. 1t is representative of a letter that an RRE or RRE agent may send to a
defense attorney, third-party administrator, or other individual or entity from whom information on a claimant or
Plaintiff may be sought for purposes of electronically filing a report with the COBC pursuant to the “Medicare,
Medicaid, and SCHIP Extension Act of 2007.”

XYZ INSURANCE COMPANY
333 JULIA STREET
Washington, D.C. 20001
TEL. (123) 456-7890

April 15,2009

Patrick T. Bergin, Esq.

Butler, Snow, O'Mara, Stevens & Cannada
Post Office Drawer 4248

Gulfport, MS 39502

Re: Section 111 of the Medicare, Medicaid and SCHIP Extension Act of 2007

Dear Colleague:

Section 111 of the Medicare, Medicaid and SCHIP Extension Act of 2007 (“MMSEA”) requires the
providers of liability insurance (including self-insurance), and workers' compensation insurance to
determine the Medicare-entitlement of all claimants and report certain information about those
claims to the Center for Medicaid and Medicare Services (“CMS”) Coordination of Benefits
Contractor (“COBC”). With the objective of assisting the COBC with coordinating benefits and
uncovering potential reimbursement claims, this legislation reinforces the intent of ensuring
Medicare is treated as the payer of last resort. The penalty for non-compliance is $1,000 per day for
each day that the primary payor is out of compliance. This penalty is in addition to other fines that
defendants can be fined if Medicare's reimbursement claim is ignored in any settlement. The new
rules will apply to settlements, judgments, awards or other payments made on or after July 1, 2009
for liability insurance (including self-insurance), no fault insurance and workers' compensation
insurance.

XYZ Insurance Company, the “Responsible Reporting Entity” (“RRE”) as defined by the CMS, is
in the process of collecting an initial round of information to ensure compliance with the MMSEA.
To that end, as a valued business partner, we turn to you for help. For any personal-injury matter
that you are handling on our behalf, we ask that you provide us with the following information on
the above-referenced claimant/plaintiff as soon as possible:
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e Surname

e Given name

e Date of Birth

e Security Number

e Sex (male, female, unknown)
e (Claim number

The following data would also be useful to us, and we ask that you provide this if it is available, as
well:

e Date of loss

e Firm name of plaintiff s attorney
e Name of plaintiff's attorney

e Plaintiff attorney's phone number
e C(Claimant's phone number

e Address of claimant

We operate under the presumption that much of this information is contained in your file as
responses to discovery documents, medical records and so forth. Therefore, that gathering of the
requested information should not be too onerous a task. If you do not have this information, please
inform the XYX Insurance Company claims representative who is handling this file who will then
work with you to develop a plan to obtain it.

We request that you produce the requested information within 20 days of the date of this letter.
Please send that information via email to me and copy the claims representative as well.

If you have colleagues in your firm who also handle matters on behalf of XYZ Insurance Company,
please forward this email to them.

Thank you in advance for your cooperation with this very important matter.

Sincerely,

RRE Agent for XYZ Insurance Company

Page 58



Tools to Assist in Protection of Medicare’s Interests

Holly M. Polglase
Campbell Campbell Edwards & Conroy, PC

Introduction

Given the recent changes in the Medicare Secondary Payer Act, an insurer can no longer place the
burden of resolving liens solely on the claimant or his attorney. In order to protect itself against
penalties, including daily penalties, multiple damages, and interest, an insurer must take steps to
determine whether a claimant is entitled to or eligible for Medicare benefits and whether Medicare has
been so notified. Further, the insurer must ensure that that a claimant has resolved the lien with
Medicare prior to making a payment on the claim. As shown below, an insurer who takes a proactive
approach with regard to these issues throughout the handling of the claim can better position itself to
protect Medicare’s interest and, more importantly, its own.

Routine Systems and Procedures

All insurers should have systems in place to make sure all claims it handles are reviewed to determine
whether a claimant is entitled to or eligible for Medicare benefits. For each claim, this determination
should be made on a regular basis and again when the settlement is reached and before any payment is
made. Note that Medicare requires that an insurer report the claim settled once an agreement has been
reached, not merely prior to payment.

The steps an insurer must take to make this determination depends to some degree on what the
claimant’s attorney has already done in this regard. A conversation with claimant’s counsel may suffice
if the claimant already receives Medicare benefits and his attorney has already notified Medicare. If this
has been done the insurer should seek documentation of this from claimant’s attorney.

If the claimant’s attorney has not done so, or if it is not clear if the claimant is entitled to Medicare, an
insurer should conduct its own investigation by assessing, for example, the claimant’s age and potential
disabilities. This can be done via letter or form, or through formal discovery including interrogatories,
document requests, requests for admission, deposition, etc. (see page 18).

In any event, a conversation with claimant’s attorney about a potential Medicare lien should take place
early. An insurer can also seek to have the claimant execute a Consent to Release Information form
which will allow it to communicate directly with the local SSA office. Note that a claimant who is not
entitled to benefits may become entitled to them during the course of the claim and the insurer has a
duty to continue to monitor for this situation.

Tips for Protecting Medicare’s Interest (and thus protecting the insurer)

Because the insurer and its counsel can longer leave the issue of Medicare liens in the hands of
claimant’s counsel, it is important to raise the issue with claimant’s counsel early in the claim process,
and early in any settlement negotiation.

In certain rare instances it may be prudent to consider bringing Medicare into an action as a party.
Plaintiff’s attorneys in some jurisdictions do so as a matter of course in some of their complex cases. In
the ordinary case, however, Medicare will be left on the sidelines and will rely on both parties to protect
its interests.

When negotiating a settlement it is important to condition the settlement on the resolution of all
potential liens, including Medicare liens. This issue should be raised eatly in the negotiation process and
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the insurer should structure the negotiations so as to reach an agreement in principle on the amount of
the settlement, conditioned on the resolution of all liens. Inquiry should be made as to the amount of
the lien early in the negotiation process. Note that if the lien exceeds the amount of the settlement
Medicare may seek reimbursement of the balance of the claim against the insurer.

Educate yourself as to the reporting requirements and penalties associated with the Medicare Secondary
Payor (“MSP”) Act, Medicare, Medicaid and SCHIP Extension Act of 2007 and share this knowledge
with plaintiff’s counsel who may be less knowledgeable on these issues, so that it is clear why you are
making this part of the settlement (“It’s not me or my insured/client, it’s Medicare that requites this”).

When settling the case, the settlement and the agreement memorializing the settlement should
contemplate that an agreement in principle has been reached, and the funds will be distributed after the
claimant, through counsel, has demonstrated that the lien has been resolved. Although this may make
reaching an agreement more difficult, and may result in a longer resolution process, it is important to
make it clear to the claimant that it is his duty to resolve the lien before any payment will be made.

Avoid entering into an agreement with the claimant that purports to identify certain portions of the
settlement as compensation for pain and suffering, emotional injury, loss of consortium, etc. The
claimant may be seeking to avoid or reduce the potential lien. While this may help settle the claim it
puts the defendant/insurer/defense counsel at risk for penalties and ongoing litigation.

Seek court approval of the settlement where allowed. Some jurisdictions have statutes or court rules
allowing, and sometimes requiring, parties to seek court approval of the settlement. Consider inviting
lien holders, including Medicare, to attend the court hearing seeking approval of the settlement. Where
circumstances require, consider seeking specific approval of the portions of the settlement allocated to
each category of damages.

In memorializing the terms of the settlement be explicit about liens, and Medicare. Include a clause that
the claimant is solely responsible for payment of all liens, specifically naming Medicare. Include a clause
in the settlement agreement stating that the settlement will be paid in a reasonable time after the
claimant has demonstrated that Medicare is satisfied. Include indemnification language in the settlement
agreement.

After reducing the terms of the settlement to an agreement, requite the claimant to prove that s/he has
reached an agreement with Medicare prior to forwarding any settlement check. Insist that the claimant
produce documentation of the agreement with Medicare stating that a specific amount is acceptable to
resolve the lien or that the lien no longer exists.

Finally, when issuing the settlement checks, consider naming Medicare as a payee on the settlement
check, or making the payment directly to Medicare.

Holly M. Polglase

Campbell Campbell Edwards & Conroy, PC
One Constitution Plaza, Third Floot
Boston, MA 02129

P: (617) 241-3000

E: hpolglase@campbell-trial-lawyers.com

Page 60



Liability/Consequences/Penalties for Non-Compliance

Anthony C. Carone
Zimmer Kunz, PLLC

The Medicare, Medicaid and SCHIP Extension Act of 2007 (“MMSEA”) protects Medicare’s
interests in personal injury matters when a Plaintiff is a Medicare beneficiary. Under the new rules all
insurers with respect to liability, no fault and workers’ compensation, as well as self-insurers
(collectively referred to as “Responsible Reporting Entities,” or “RREs”) will be required to
determine whether a claimant is entitled to Medicare benefits.

Section 111 of the MMSEA contains reporting requirements that must be followed. If not followed
it could lead to civil penalties and fines. The MMSEA has teeth in this regard. An RRE
administering a workers’ compensation, general liability and no fault claim is required to
electronically report any settlement, award, judgment or other payment to the Centers for Medicare
and Medicaid Services (“CMS”). The implementation date concerning liability, no fault and workers’
compensation insurance is July 1, 2009.

Failure to follow the MMSEA’s reporting requirements will subject the RRE to civil penalties of
$1,000 for each day that a claim report is untimely. The penalty is separately applied to each claim or
claimant that is not reported. An RRE must be able to identify the claimant as a Medicare
beneficiary before it can report electronically to CMS. To do so the RRE must secure a Social
Security number to query the CMS for verification. No settlement should occur without the
claimant’s Social Security number being known. If a settlement payment is made, the insurance
carrier or self insured plan will be defined as the “primary plan” under the Medicare Secondary Payer
(MSP) and the reporting obligation will automatically trigger. Since the reporting requirement cannot
occur without a Social Security number the primary plan is subject to significant penalties and fines
because it cannot report. Thus, as noted above it is crucial to have the Social Security number at the
time the reporting requirement is triggered.

Please note that the civil money penalty of $1,000 per day under this section will be in addition to
any other penalties prescribed by law in addition to any Medicare Secondary Payer claim under this
provision. Please also note the MSP statute allows for a private cause of action against an RRE that
fails to reimburse Medicare or otherwise make primary payments his private cause of action is not
limited to filing against an RRE but rather anyone involved is in the settlement of a claim with a
Medicare beneficiary is subject, potentially, to suit including Plaintiffs’ attorneys, defense counsel,
insurance companies, self insureds and TPAs.

779867
9999.0200

Anthony C. Carone, Esquire
Zimmer Kunz, PLLC

3300 US Steel Tower
Pittsburgh, PA 15219

P: (412) 281-8000

E: carone(@zklaw.com
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Example Cases in which Government Sought
Reimbursement/Penalties Due to Noncompliance

Mary Beth Hughes
Peterson, Johnson & Murray, S.C.

There are numerous examples of cases where the government has filed suit in federal court against
parties and attorneys involved in cases, claiming some person or entity owed Medicare
reimbursement under the Medicare Secondary Payer Act. The cases are too numerous to include all
of them, but the following is at least a smattering of several of them. One important point to note,
of course, is that all these cases were decided before the July 2009 effective date of the amendments.
Now that the federal government has explicitly placed responsibility on certain parties in an action
to determine Medicare eligibility, there will no longer be the question of actual or constructive
notice, as is discussed in some cases. It will also, in theory, be easier for the government to pinpoint
the responsible party, since it has now enacted a law requiring certain parties to make an inquiry and
find out whether Medicare has made any conditional payments.

a.

US v. Baxter Healthcare, 345 F.3d 866 (11" Cir. 2003)

This case arose out of the 1995 settlement of a class-action products liability suit against
manufacturers of silicone breast implants. The settlement resulted in the creation of a
reimbursement mechanism by which several settling manufacturers agreed to cover certain
health care expenses incurred by or on behalf of qualified members of the plaintiff class. The
Government, as intervenor, sought to recover for medical bills it paid on behalf of Medicare
beneficiaries who received treatment related to silicone breast implants. The district court
dismissed the Government's Complaint in intervention for failure to state a claim. The court
of appeals, however, concluded that the dismissal was in error.

The court rejected the defendant companies’ argument that, under the language of the
statute, a Medicare payment is conditioned on reimbursement only if "payment has been
made or can reasonably be expected to be made promptly" by another insurer. In other
wortds, they argued Medicare is entitled to reimbursement only if Medicare pays after
payment from a primary insurance source either has already been made or is expected
promptly. The court found that Health and Human Services has consistently taken the
position that Medicare payments are conditional and subject to recoupment regardless of
whether another insurer can be expected to render a prompt primary payment.

The court made an important observation of the “structure, history and purpose of the MSP
statute, all of which plainly indicate that Congress wanted Medicare's payments to be
secondary and subject to recoupment in a// situations where one of the statutorily
enumerated sources of primary coverage could pay instead. It is readily apparent that the
interpretation evidenced in the HHS regulations, which we also adopt, correctly implements
the statutory purpose. The RSP Defendants do not deny that the clear statutory purpose of
the Medicare Secondary Payer statute was to make Medicare's obligation secondary to that of
designated primary obligors, with the intention of reducing federal health care costs. This
statutory purpose is universally accepted. It is also clear that HHS' interpretation would
fulfill the congressional purpose, while Defendants' interpretation would frustrate that
purpose.” The court even further stated, “In our view, Congress intended that Medicare
would always be secondary to the sources of primary coverage enumerated in the statute.”
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The court of appeals therefore vacated the district court’s decision, reinstating the
government’s claims for reimbursement and remanded the issue of awarding the statutorily-
prescribed double damages to the district court.

USA v. Harris, 2009 WL 891931 (N.D.W.Va. Mar. 26, 2009)

In this case, which sent shockwaves through the legal community, a U.S. District Court
found that an attorney, representing a Medicare beneficiary, could be found liable to the
United States government for failure to consider Medicare’s interests when entering into a
settlement. In this case, James Ritchea, a Medicare beneficiary, sustained an injury, for which
Medicare paid certain medical benefits. Ritchea hired the defendant, Attorney Harris, to
represent him; they reached a settlement of the case, but failed to reimburse Medicare for
payments it had made. Medicare calculated the plaintiff owed a certain portion of the
settlement proceeds, which the plaintiff failed to pay within the statutory 60-day period.
Attorney Harris argued that he distributed the settlement money with Medicare’s full
knowledge, since he had forwarded some information regarding the settlement to Medicare,
such that Medicare could not later come back seeking reimbursement.

The court disagreed with this reasoning, finding that, under 42 U.S.C. {1395y(b)(2)(B)(ii), the
government has a right of recovery against any entity responsible for making a primary
payment. The federal regulations specifically include attorneys in the list of responsible
entities from whom it may obtain recovery. The court therefore denied the attorney’s
motion to dismiss and granted the government’s motion for summary judgment.

Zinman v. Shalala, 67 F.3d 841 (9" Cr. 1995)

This case involved a nationwide class of Medicare beneficiaries who received or will receive
lump-sum insurance settlement awards from third parties in connection with Medicare-
covered injuries. They appealed the district court's grant of summary judgment in favor of
the Secretary of Health and Human Services (HHS), arguing that HHS is required to reduce
pro rata its recovery of conditional Medicare payments when the beneficiaries' liability
settlements are less than their total damages. The court upheld HHS’s interpretation of the
statute, allowing it to recover the full amount paid by Medicare, even if the plaintiff only
recovers a portion of the total damages in a case.

This case did not involve non-compliance or any attempted sanctions by the government,
but illustrates the strict interpretation the government will apply to the Medicare Secondary
Payer Act.

Mary Beth Hughes

Peterson, Johnson & Murray, S.C.

733 North Van Buren Street, Sixth Floor
Milwaukee, WI 53202

P: (414) 278-8800

E: mhughes@pjmlaw.com
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Checklist for Managing the Risk of Medicare Secondary Payer Claims

Paul Caleo
Burnham Brown

Medicare Secondary Payer law (“MSP”) mandates that all insurance companies, self-insureds and
third party administrators fully consider and protect Medicare’s interests when they are resolving a
claim with a plaintiff/claimant who is a Medicare beneficiary.

Failure to fully consider Medicare’s interests will cause serious contingent liability and the risk of a
recovery action against you which could result in significant financial penalties including the
recovery of double damages and attorney’s fees. The CMS takes the position that the statute of
limitations for recovery actions is six years from the date on which the right of action accrues.
Opinions differ on when the accrual date occurs, but some believe it is the date on which a payment
is made to the plaintiff/claimant. Others believe it is the date when Medicare becomes aware of the
right to reimbursement. Still, others contend that claims asserted by the United States are ordinarily
immune from any period of limitation unless Congress manifests an intent to the contrary.

Insurance companies, self-insureds and third party administrators cannot manage or adjust this
liability by treating it as an ordinary medical lien because Medicare’s interest is more than a lien, as it
is a party who by statute is entitled to be reimbursed for their “conditional payments.”

Present rules require that Medicare be reimbursed 100% of the payments they have made for
medical treatment, and that deductions are allowed only for economic hardship to the beneficiary, or
for the procurement costs involved in obtaining reimbursement, Ze attorney’s fees for the
plaintiff/claimant’s attorney. No deductions are allowed for the apportionment of fault or the
operation of other tort defenses.

All insurance companies, self-insureds and third party administrators should anticipate that the
government will use the MSP statutes as a significant income stream to finance the Medicare Trust
Fund into the future in anticipation of the rising costs of this program due to the graying of the
“baby boomers.”

The government has explicitly stated that the purpose of the new reporting requirements for
insurance companies, self-insureds and third party administrators in the Medicare, Medicaid and
SCIP Extension Act of 2007 (“MMSEA”), Section 111 is to identify plans from which the
government can seek reimbursement from under the MSP statutes. It is important to note that
MMSEA Section 111 did not change the substantive MSP law, it merely added a reporting
requirement with financial penalties for failure to comply.

Consequently, there are two distinct aspects to managing the risk of MSP claims: 1) ensuring that
you fully protect Medicare’s interest while you mitigate the amount owed and guarantee that you can

resolve and close the file in a timely manner; and 2) satisfying the reporting requirements of
MMSEA Section 111.
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As a result, we are providing you with the following checklist to assist you in managing both the
substantive risk of MSP claims, and the new evolving reporting requirements of MMSEA Section
111.

e Ifit hasn’t yet been done, it is important to establish claims best practices for managing MSP
claims. You should consider conducting training of all “claimant facing” adjusters who may
have occasion to come across Medicare eligible plaintiffs/claimants and so that they are
educated on current MSP resolution protocols.

e As part of the applicable MSP protocols, they should develop and implement “MSP
eligibility questions” as part of the standard claim investigation. They should consider the
development of a standard form to be given to every plaintiff/claimant so that they can
quickly determine if he/she is Medicare eligible, or already a Medicare beneficiary.

e If the plaintiff/claimant is Medicate eligible, immediately obtain an executed “Consent to
Release” form. The Medicare Secondary Payer Recovery Contractor (“MSPRC”) will not
release any information regarding any “conditional payments” made on behalf of a
beneficiary unless this form is completed. It should be done at the beginning of the claim

e Immediately report the claim to the Coordinator of Benefits Contractor (“COB”), the
Center for Medicare Services’s (“CMS”) administrative arm.

e Comply with the MMSEA section 111 mandatory reporting requirements to the COB.

— Nowis the time when you must register with Medicare as a Responsible Reporting
Entity (“RRE”). The registration window is between May 1, 2009, through June 30,
20009.

— You register at: www.cms.hhs.gov/MandatorylnsRep.

— You must designate an agent as the responsible party to act on your behalf for data
transmission.

— You should review the record layout to verify that your system captures the
necessary data elements for reporting.

e To assist you in reporting, you should obtain from the website identified above a copy of
the Interim User Guide for the MMSEA section 111 Medicare Secondary Payer Mandatory
Reporting that is identified as Version 1.0, and dated March 16, 2009.

e CMS recently announced that it was extending implementation of the MSP reporting
process by three months, until January 1, 2010, so that insurance companies, self-insureds
and third party administrators are now not required to begin live production submission of
data untl their assigned submission window in the January/March quarter of 2010.
However, there is no delay in registering as an RRE, and this should be done now so that the
testing of data transmission can be scheduled and completed. See the User Guide
Supplement, dated March 20, 2009, that can be found as a PDF file at
www.cms.hhs.gov/MandatorylnsRep.
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Simultaneously, on March 20, 2009, CMS announced that it would impose an interim
reporting threshold for liability claims of $5000, below which claims need not be reported
into the system. This threshold level will continue through to December 31, 2010. Between
January 1, 2011 and December 31, 2011, the reporting threshold for liability claims will be
$2000. From January 1, 2012, through to December 31, 2012, the reporting threshold limit
will be $600. See the User Guide Supplement identified above.

CMS’s expectation of the data exchange process after you register as an RRE is as follows:

— Submit registration data to the COB via the website;

— The COB will assign an EDI representative to the RRE;

— The EDI representative and RRE would then test the data exchange files and make
necessary adjustments;

— Assuming the RRE passes the test, the RRE is ready to transmit live data;

— The RRE transmits live data to the COB;

— An acknowledgement of transmission of the data is received by the RRE;

— Response file with errors is then received;

— The RRE is responsible to send corrections at next interval and also send next input
file. At this point, the RRE would then report quarterly to the COB.

Once you have reported a claim/lawsuit involving a Medicare beneficiary to the COB,
immediately request a conditional payment estimate from the MSPRC.

Upon receipt of this information, conduct a conditional payment claim investigation and
carefully scrutinize the payment estimates and itemizations received from the MSPRC to
assure that claims for treatment not related to the injury caused by the accident are identified
and removed.

Eliminate the unrelated charges by providing the MSPRC with full and detailed explanations
so as to reduce and mitigate the amount of the reimbursement claim.

Respond quickly to all communications from the MSPRC.

Request repayment directions from the MSPRC via a recovery demand letter for the agreed
reimbursement amount.

Do the above well in advance of settlement/resolution of the lawsuit/claim so that there is
no delay in closing the file.

Forward a copy of the final settlement agreement to MSPRC and then make payment as
directed in the revised final demand letter — CLOSE YOUR FILE !!l!

Avoid the significant penalties for failure to comply with their MMSEA section 111
mandatory reporting requirements that include fines of $1000 per day for each
plaintiff/claimant.
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e If you are involved in a claim by a Medicare beneficiary as a co-defendant, do not cede the
responsibility of reporting this claim to the COB to any other entity.

e Recently, CMS stated that it is the gross amount of a joint settlement involving several
defendants that must be reported by each contributing RRE.

e Recently, when asked how it would calculate the $1000 penalties under the MMSEA Section
111 reporting guidelines, CMS advised that they could not enforce the penalties until they
had published a written process and, at this stage, this had not yet been done. They
indicated that they were far from establishing detailed rules on the calculation or
enforcement of penalties.

e We encourage all stakeholders, including insurance companies, self-insureds and third party
administrators to become actively involved in bringing about needed reforms to the
Medicare Secondary Payer statutes. We encourage all stakeholders to consider joining the
Medicare Action Recovery Coalition (“MARC”) at www.marccoalition.com. MARC’s co-
chair has described its statement of purpose as follows:

The MSP requires an amendment so that it may provide a fair and equitable process for an insurance
company, self-insured or third party administrator to reimburse its payment for services due to an
alleged liability incident. Liability claims are fault-based and require proof before legal liability
attaches to the responsible party. Proof is established by a trier of fact in all jurisdictions in
accordance with applicable law. The majority of liability claims are never decided by a trier of fact
and instead are compromised. Compromise requires both sides of the dispute to recognize their
respective fault and make needed adjustments to avoid further litigation expense. In some cases,
compromise is mostly for good will to preserve customer relations and liability is never accepted by
cither side. The MSP does not recognize fault concept for liability claims and treat it as another no
fault program, such as Group Health Plans and Workers” Compensation. The result is an
inequitable requirement to reimburse Medicare for healthcare expenses that are not in proportion to
the fault of the responsible party or, in this case, the self-insured or insurance company.

MARC’s purpose is to promote legislative change that advances efficiency in the recovery process
and removes barriers that result in unnecessary delay and litigation.

Paul Caleo

Burnham Brown

1901 Harrison Street

PO Box 119

Oakland, CA 94604

P: (510) 835-6807

E: pcaleo@burnhambrown.com
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Final Thoughts

Timothy Hoffman
Sanchez Daniels & Hoffman LLP

In 1993, when I had hair and was 40 pounds lighter, I and an associate at the firm wrote an article
for the Illinois Bar Journal entitled “The Medicare Super Lien.” Writing the article was a product of
one of our clients, Allstate Insurance, asking us to research some obscure federal legislation passed
in 1980 and 1984, which alluded to Medicare and the federal government attempting to attach or
pursue personal injury settlement and judgment funds that involved Medicare eligible patients, Ze.,
persons over 65 years old, on Social Security disability or that had end stage renal disease.

We did the research and what we found was astounding. Not only did Medicare have a lien, it had a
“Super Lien” in that it did not have to send formal notice as one would have to do with a regular
lien. All that was necessary is that the person making the payments subject to the Medicare “Super
Lien” had reason to know that Medicare had an interest in the settlement or judgment funds. This,
as you can imagine, was and is not a difficult hurdle. Indeed, any claimant you have over 65 years
old in all likelihood has his medical bills, or a substantial part thereof, paid by Medicare.

Moreover, the research further indicated that not only would an insurance company or one of your
clients have to pay back money to Medicare that they had already paid to a plaintiff and plaintiff’s
attorney, the insurer or client would be subject to having to pay “double” the amount it was
supposed to pay Medicare in certain circumstances. The legislation was so all-encompassing that
even a plaintiff’s attorney fee was not immune and was subject to attachment in the event of non-
payment.

In other words, the Medicare legislation and Medicare “Super Lien” have been around for a long
time. However, due to the passage of the legislation in 2007 dictating that as of July 1, 2009, “RREs”
or Responsible Reporting Entities are mandated to report to the federal government all claims they
receive from Medicare eligible beneficiaries and that, within certain circumstances, especially in
worker’s compensation cases there is also a requirement for “set asides,” Medicare settlement issues
have become a “hot topic.”

Obviously what has happened is that as the federal and Medicare deficits have deepened, the
government is even more serious about enforcing this legislation which is almost 30 years old, to
obtain additional Medicare funds. Moreover, Medicare has hired private companies to aggressively
pursue these liens; especially after July 1, 2009, and they mean business.

Medicare does reduce what it is owed by its pro rata share of procurement costs, and in certain
cases, may even waive its lien. However, the big problem is that it simply does not have the
personnel to efficiently negotiate the liens and the amount of procurement costs such that
settlements are being delayed for an inordinate amount of time, some times as much as a year.

While plaintiff’s attorneys may complain about the delays and attempt to have you and your client
“skirt” the Medicare requirements by indemnity agreements or other measures, this is not
recommended. When in doubt, there is a very simple solution that has been utilized, at least in
Chicago, for years-- Medicare goes right on the settlement check. That way, it is claimant’s burden to
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take care of the Medicare “Super Lien.” Plaintiff’s attorneys are more-or-less without recourse if this
is done as, especially with the enactment of the additional regulations, the Medicare regulations and
“Super Lien” are here to stay and must be enforced without risking substantial penalties.

Timothy V. Hoffman

Sanchez Daniels & Hoffman LLP
333 West Wacker Drive, Suite 500
Chicago, IL 60606-1204

P: (312) 214-3007

E: thoffman@sanchezdh.com
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This document may be used to request information and records from the federal government including those
pertaining to medical care and treatment as well as Medicare eligibility and payments.

Form Approved

. . . . . OMB No. 0960-0566
Social Security Administration

Consent for Release of Information

Please read these instructions carefully before completing this form.

Complete this form only if you want the Social Security Administration to give
When to Use information or records about you to an individual or group (for example, a doctor
This Form or an insurance company).

Natural or adoptive parents or a legal guardian, acting on behalf of a minor, who
want us to release the minor's:

nonmedical records, should use this form.

medical records, should not use this form, but should contact us.

Note: Do not use this form to request information about your earnings or employment
history. To do this, complete Form SSA-7050-F4. You can get this form at any
Social Security office.

This consent form must be completed and signed only by:
the person to whom the information or record applies, or

How to " the parent or legal guardian of a minor to whom the
Complete nonmedical information applies, or
This Form the legal guardian of a legally incompetent adult to whom the

information applies.
To complete this form:
Fill in the name, date of birth, and Social Security Number of the person to whom
the information applies.
Fill in the name and address of the individual or group to which we will send the
information.
Fill in the reason you are requesting the information.
Check the type(s) of information you want us to release.
Sign and date the form. If you are not the person whose record  we will release,

please state your relationship to that person.

PRIVACY ACT NOTICE: The Privacy Act Notice requires us to notify you that we are authorized to collect
this information by section 3 of the Privacy Act. You do not have to provide the information requested.
However, we cannot release information or records about you to another person or organization without your
consent for release of information. Your records are confidential. We will release only records that you
authorize, and only to persons or organizations who you authorize to receive that information.

PAPERWORK REDUCTION ACT STATEMENT: This information collection meets the clearance requirements
of 44 U.S.C. §3507, as amended by section 2 of the Paperwork Reduction Act of 1995. You do not need to answer
these questions unless we display a valid Office of Management and Budget control number. We estimate that it
will take about 3 minutes to read the instructions, gather the facts, and answer the questions. SEND OR BRING
THE COMPLETED FORM TO YOUR LOCAL SOCIAL SECURITY OFFICE. The office is listed under
U.S. Government agencies in your telephone directory or you may call Social Security at 1-800-772-1213. You
may send comments on our time estimate above to: SSA, 6401 Security Blvd., Baltimore, MD 212345-6401. Send
only comments relating to our time estimate to this address, not the completed form.

Form SSA-3288 (5-2007) EF (5-2007)
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This document may be used to request information and records from the federal government including those
pertaining to medical care and treatment as well as Medicare eligibility and payments.

Form Approved

. . . . . OMB No. 0960-0566
Social Security Administration

Consent for Release of Information

TO: Social Security Administration

Name Date of Birth Social Security Number

| authorize the Social Security Administration to release information or records about
me to:

NAME ADDRESS

| want this information released because:

(There may be a charge for releasing information.)
Please release the following information:

__ Social Security Number

___ ldentifying information (includes date and place of birth, parents' names)
__ Monthly Social Security benefit amount

__ Monthly Supplemental Security Income payment amount

Information about benefits/payments | received from to
Information about my Medicare claim/coverage from to
(specify)

Medical records
Record(s) from my file (specify)

Other (specify)

| am the individual to whom the information/record applies or that person's
parent (if a minor) or legal guardian. | know that if | make any representation
which | know is false to obtain information from Social Security records, | could
be punished by a fine or imprisonment or both.

Signature:
(Show signatures, names, and addresses of two people if signed by mark.)
Date: Relationship:

Form SSA-3288 (5-2007) EF (5-2007)
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Medicare Set-Asides in Maritime Claims
Kenneth G. Engerrand
Brown Sims, P.C.

I. INTRODUCTION

The enactment of the Medicare, Medicaid, and SCHIP Extension Act of 2007' has
caused the participants in maritime injury claims to re-assess their compliance with the
Medicare Secondary Payer Act.” This paper will address the obligations of the parties under
the Medicare Secondary Payer Act in concluding maritime personal injury actions.

A. LEGISLATION FOR MARITIME WORKERS

A century ago there was a “change in the relation between employers and
employees.” Tand-based maritime workers, such as longshoremen, had been afforded a
negligence action against their employers in the event they sustained an injury in the course of
their employment.4 However, common-law defenses, such as contributory negligence,
assumption of risk, and the fellow-servant rule’ presented obstacles to recovery.” “Nearly
every State in the Union . . . [enacted] a compensation law through which employees [were] . .
. compensated for injuries occurring in the course of their employment without regard to
negligence on the part