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Agenda

1:30 p.m. Welcome to Chicago: Tim Violet, Manny Sanchez, and Mike Harman

1:35 p.m. Introduction of all participants: Tim Violet

1:40 p.m. Introduction to CLC: Van Krkachovski

1:43 p.m. Introduction to Harmonie: Tim Violet

1:45 p.m. Joint workshop review of significant cases:

Dave Leary of Harco and Dave Sargent of Hermes Sargent Bates
Tony Parla of Lincoln General and Paul Caleo of Burnham Brown

2:30 p.m. Break

2:45 p.m. Creative Solutions and Techniques: Mike Harman

High/low Arbitration, ADR by Fred Molod of Molod Spitz & DeSantis, P.C.

Creative Claims Handling-Mediation Methods by Mike Harman of Harman,
Claytor, Corrigan & Wellman, P.C.

Creative Investigation and Case Management Techniques by Larry McClung of
Cooper & Clough PC and Donna Burden of Hurwitz & Fine, P.C.

Courtroom Technologies by Brian Harris of Braff, Harris & Sukoneck

3:30 p.m. Prevention/Risk Control: Ken Abbarno/Jim Turek

3:40 p.m. Updates: Tim Violet

Cross Border Issues - Recent Changes in Canada by Van Krkachovski of
McCague Peacock - Toronto

Punitive Damages by George Stewart of Zimmer Kunz, PC

Cargo Handling/Limitation of Damages by Nick Pappas of Locke Reynolds LLP

Hiring the Local Adjuster/Investigator - Attorney Client Privilege by Jeromy D.
Hughes of Brown Sims, P.C.

New US Legislation on Owners/Lessors/Lessees and Vicarious Liability by Mark
Shreve of Garan Lucow Miller, P.C.

Choice of Jurisdictions by Matt Breetz of Stites Harbison, PLLC

4:45 p.m. Wrap up and Q&A: Tim Violet

5:00 p.m. Reception, cocktails, and hors d’oeuvres
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I. A discussion of significant files handled by Harco and method of resolution.

II. Be aware of changes in the law and how it might affect an existing case:

Texas has recently followed other states in trying to limit recovery of damages
for medical expenses to the actual amount paid rather than the amount billed. 
It has adopted Texas Civil Practice & Remedies Code Section 41.0105 which
provides the following:  "In addition to any other limitation under law, recovery
of medical or health care expenses is limited to the amount actually paid or
incurred by or on behalf of the claimant." 

III. A discussion of Texas trying to find its way in applying the statute and discussion of how
similar statutes are applied in other states and how it might affect current cases.
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Paul Caleo
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FROM THE JANUARY 2006 BURNHAM BROWN CALIFORNIA LAW UPDATE:

Court Imposes Higher Federal Standard when Operating Commercial Vehicles in
Adverse Weather

In November 2005, the Court of Appeals of California, Second Appellate District, imposed an
“extreme caution” standard of care on owners and operators of commercial vehicles for an
accident that occurred in “wet and rainy conditions”.[1] The California Court of Appeals held that
the jury should have been instructed under 49 Code of Federal Regulations section 392.14 [2]
instead of Vehicle Code section 22350. [3] The federal regulation requires an “extreme caution”
standard of care as opposed to California’s statute which only requires a “reasonable” or
“prudent” standard that has “due regard for weather”.

This decision will have a significant impact on owners and operators of commercial vehicles in
California because it imposes the higher standard of care contained in the federal regulations,
thereby increasing liability exposure. The Court’s language confirms that its holding applies to
all commercial vehicles including, but not limited to: (1) Busses; (2) semi-trailers; (3) most
trailers of any kind; and (4) motor vehicles with a declared gross vehicle weight or combined
gross vehicle weight of 10,001 lbs. Or more. [4] The widespread impact of the Court’s
extraordinary decision cannot be understated because it changes the legal landscape for
owners and operators of commercial vehicles in California.



Factual Background:

In Weaver, plaintiffs were seriously injured when a commercial vehicle collided with their car.
Prior to that collision, another vehicle collided with plaintiffs’ car and knocked it into the third
lane where it came to rest 150 feet in front of the defendants’ commercial vehicle. The weather
was rainy that morning and the road was wet. The commercial vehicle’s driver admitted he was
traveling at 56 miles per hour and was going too fast, given the wet condition of the road, to stop
in time to avoid hitting plaintiffs’ car.

The trial court refused plaintiffs’ request to impose the higher standard of care under federal
regulations and instead, instructed the jury based on the Vehicle Code section 22350. The jury
returned a verdict in favor of defendants. The California Court of Appeals reversed the trial court
citing the applicability of federal regulations on owners and operators of commercial vehicles.

The trial court refused plaintiffs’ request to impose the higher standard of care under federal
regulations and instead, instructed the jury based on the Vehicle Code section 22350. The jury
returned a verdict in favor of defendants. The California Court of Appeals reversed the trial court
citing the applicability of federal regulations on owners and operators of commercial vehicles.

The Standard of Care in the Proper Operation of Commercial Vehicles in Inclement
Conditions is the “ Extreme Caution”  Standard Imposed by Federal Regulations

The California Court of Appeals in Weaver enunciated that “[t]here is no doubt in this state that
a federal statute or regulation may be adopted as a standard of care.” [5] The Court cited to the
Federal Commercial Motor Vehicle Safety Act to stand for the proposition that the Act preempts
state laws and regulations when the federal regulation imposes a higher standard of care than
state law. [6]

The California Court of Appeals in Weaver rejected the argument that the federal regulation and
state regulation amounted to equivalent standards of care. [7] Specifically, the Court held that
the state regulation only required a driver not operate his/her vehicle at a speed that is “greater
than is reasonable or prudent having due regard for the weather.” [8] In contrast, the Court
stated that the federal regulations required the driver of a commercial vehicle to use “extreme
caution” and to reduce speed when hazardous conditions exist. [9] The Court further opined that
“extreme caution” was analogous to the, “[g]reatest, highest, strongest, or the like,” precautions
a party must undertake when performing dangerous activities. [10] Distilled to its essence, the
factual conclusion reached by the Court to support its legal opinion is that driving a commercial
vehicle in adverse weather conditions is a “dangerous activity” and the actions of
owner/operators should be judged according to that standard.

The Court’s decision should cause great concern for owners and operators of commercial
vehicles. The “extreme caution” standard drastically raises the standard of care owners and
operators of commercial vehicles must meet in order to avoid liability when a collision occurs in
any adverse weather conditions. Whereas the facts of a case may have allowed the argument
that the actions of a commercial driver responding to rain or fog may be “reasonable or



prudent,” or may “have due regard for the weather,” as required under the State statute, it is
almost impossible to imagine how you could argue that those same actions could satisfy the
“extreme caution” standard of the Federal regulations if a collision occurred. Consequently,
existing cases must be reevaluated under this new higher standard as it could adversely affect
the potential liability exposure of owners and operators of commercial vehicles currently
engaged in litigation.

Conclusion

The California Court of Appeals, Second Appellate District, makes clear the proper standard of
care to be imposed on owners and operators of commercial vehicles when adverse weather
conditions exist is the “extreme caution” standard of 49 Code of Federal Regulations section
392.14. This decision has the potential to increase the liability exposure of owners and
operators of commercial vehicles throughout the State of California.

Finally, we want to make it clear that we do not read this opinion as standing for the proposition
that the Federal standard of “extreme caution” replaces the California Basic Speed Law under
all factual circumstances, but only in circumstances that involve adverse weather conditions as
listed in the federal regulations. We anticipate that the respondents will seek to have this opinion
reviewed by the California Supreme Court. We will keep you advised.

NOTES

[1] See Weaver v. Chavez, Jr., 133 Cal. App.4th 1350 (2005) [rehearing denied].

[2] 49 C.F.R. § 392.14 states: “Extreme caution in the operation of a commercial motor vehicle shall be
exercised when hazardous conditions, such as those caused by snow, ice, sleet, fog, mist, rain, dust, or
smoke, adversely affect visibility or traction. Speed shall be reduced when such conditions exist.”

[3] Vehicle Code § 22350 states: “No person shall drive a vehicle upon a highway at a speed greater than is
reasonable or prudent having due regard for weather, visibility, the traffic on, and the surface and width of, the
highway, and in no event at a speed which endangers the safety of persons or property.”

[4] Commercial Vehicle Registration Act of 2001 (CVRA).

[5] Weaver, 133 Cal. App. at 1354.

[6] 49 C.F.R. § 392.2 states in relevant part: “Every commercial motor vehicle must be operated in accordance
with
the laws, ordinances, and regulations of the jurisdiction in which it is being operated. However, if a [federal]
regulation
… imposes a higher standard of care than that [state] law, … the … regulation must be complied with.”
(emphasis added); see also Weaver, 133 Cal. App. at 1354.

[7] Weaver, 133 Cal. App. at 1355.

[8] Ibid.

[9] Ibid (emphasis added).

[10] Ibid (citations omitted).



Fred Molod
Molod Spitz & DeSantis, P.C.
104 West 40th Street
New York, New York  10018-3617
212-869-3200
fmolod@molodspitz.com

High-Low Arbitration

Hi-Lo arbitration is a settlement device that should interest both parties in a case because it
minimizes the risk of each and represents a termination of the cases.  There is no appeal from a
Hi-Lo disposition.  The parties can agree on a forum where both can obtain a prompt,
inexpensive disposition.

The concept of Hi-Lo disposition can be used in a variety of cases and in almost any forum the
parties choose to use.  The forums available are:

1. American Arbitration Association or some equivalent forum and utilizing either a one or
three-person tribunal.

2. A single arbitrator selected by the parties or some tribunal association.
3. A trial of the issues in open court.

The concept is the parties will agree on a high and a low amount.  The low of course being the
guarantee to the Plaintiff of a specific sum of money.  The high being the outside number the
carrier would be responsible to pay in the event of an adverse decision of even a higher sum.

The methodology used is that the parties agree on what the high and what the low would be.
From that point, if the case is in court, the high and the low could depend on the percentage of
liability assessed or it could be absolute depending on the negligence of the parties.  It may
even be applied when there are cross-claims or third party defendants.

If the matter is not in court, or the parties choose to arbitrate as opposed to a court trial, the
forum may be as outlined above and the parties may agree on what witnesses will be used.
Generally, documents are used for some parts.  It is a very flexible tool.

Whether the liability issues are in question, or the damages are in question, it is equally
effective.  Carrier history has shown that the mere introduction of the concept of Hi-Lo
arbitration and the initial discussion of the areas involved leads to a significant number of
settlements.  This has been a tangential benefit of the introduction of the concept.

The areas where it might not be used would be where court approval is required for any
agreement, e.g. an infant or a death case.  In these instances, court approval to a Hi-Lo
arbitration would be required in advance.



Speed is one of the significant advantages for Hi-Lo arbitration.  It gives the Plaintiff the
settlement within a reasonably short period of time and gives the carrier the opportunity to close
a case and not incur both the claim and legal costs for a protracted period of time.

The Hi-Lo concept can be applied as soon as the medical aspects of the case have been
reasonably determined.

When the Hi-Lo is chosen and the numbers are finalized, they are never communicated to the
arbitrator or to anyone other than the parties involved.  This is an essential element of the Hi-Lo
concept.

Hi-Lo is thus a very flexible tool, but it is not a technique that is instantly popular; it meets
reluctance because it is strange and different.

The questionable liability, but severe injury case, is perhaps where Hi-Lo would be the most
attractive to both sides.

The costs of Hi-Lo are low.  If the litigants use AAA, the applicant pays a small fee.   Most AAA
cases are heard in 60 to 90 days and the award is due within 30 days thereafter.

One recurring misunderstanding in a Hi-Lo agreement is that the claimant’s attorney often thinks
the respondent is going to admit liability by agreeing to a Hi-Lo arbitration.

Claimants are more likely to agree on a range if the Low is high enough to be attractive to the
claimant even if they lost the case.  But the Low should always be lower than the figure that the
defendant was willing to pay to settle the claims now.

If the injury is one that might produce an out-size verdict, the defendant can trade up the Low in
return for claimant trading down the High.

Confirming the proposal in writing is a must.



Michael E. Harman
Harman, Claytor, Corrigan & Wellman
PO Box 70280
Richmond, Virginia  23255
804 -747-5200
mharman@hccw.com

Creative Claims Handling-Mediation Methods

I. Mediate Sooner v. Later: Pre- Suit or immediately after suit is filed

1. Helps with the concept of “we are sorry”
2. Claims rarely get better with time
3. Opportunity to see the plaintiff – Significant to evaluation of claim
4. Requires flexibility as to settlement authority

II. Settlement Conference “a mediation without a mediator”

1. Get to see plaintiff
2. Have the focus and attention of parties to resolve claim
3. Helps with “we are sorry” concept
4. Avoids the risk of a bad mediator who “over-evaluates” claim

III. Group Settlements

1. Meetings with firms that have numerous cases
2. Regional meeting with notice to claimants and/or plaintiff’s attorneys to meet and

attempt resolution.

IV. Depose the plaintiff at the beginning of mediation

1. Save later expense if mediation fails
2. Have mediator present to observe and learn the case



Larry McClung
Cooper & Clough PC
1512 Larimer Street
Denver, Colorado  80202-1621
303-607-0077
lmcclung@cooper-clough.com

Creative Investigation & Case Management Techniques

I. Prompt and Thorough Investigation

·  You have to know what you have to determine the most creative way to manage it.
·  Respond to scene-ASAP; day or night; 24/7-365 [The Harmonie Group’s 24 hour

emergency/accident response directory]
·  Prompt response permits preservation/protection of scene as well as the client and its

employees.

II. Video Surveillance Of Scene

·  Locate and access available video surveillance/monitoring at the accident location.
Many private locations now have video surveillance systems.  Many state highway
departments also have video monitoring of highways, bridges, tunnels, etc.

·  The old adage may be true: A picture is worth a thousand words.  Video may be worth
thousands and thousands of dollars.

Example: Accident involving tractor trailer turning left into Coors’ Brewery plant in Golden,
Colorado.  The trailer is struck on the right side toward the rear by an oncoming Suzuki Samari
whose driver claimed the truck turned abruptly in front of it.  While Suzuki driver was intoxicated,
video from Coors’ own surveillance system showed that the tractor trailer began its turn before
the Suzuki Samari was even in sight and that the Suzuki Samari was clearly traveling at
excessive speed and failed to brake until the very last moment prior to impact.  Result: claims
dismissed against tractor trailer company.

Video can cut both ways; however, be careful what you ask for…

III. Scene Analysis

·  Scene Analysis is particularly important in night accidents.  Scene needs to be viewed at
the same time, with the moon in the same phase, with roughly the same weather
conditions, etc., to make sure visibility, acoustic conditions and the other environmental
factors are as near to identical as possible.

Example: Large piece of highway paving equipment part near gore point at top of supposedly
closed interstate on ramp.  On ramp not closed, Harley Davidson motorcyclist and passenger



accelerate up the on ramp prior to coming into contact with the large piece of highway paving
equipment.  Motorcyclist dead, passenger severely injured.  How could the motorcyclist not see
the large piece of equipment at the top of the well lit on ramp?  At the angle the equipment was
parked, it was not very reflectorized, and the one light that was operational on the top of the
shuttle buggy created the perception of being a light on the side of the interstate when viewed
from the base of the ramp.  You simply could not see the parked paving equipment.

IV. Creative Investigation - General Thoughts

General thoughts regarding creative investigation: sometimes the most creative investigation is
what you actually don’t do when analyzing an accident:

A. Do not draw scientific conclusions regarding time, distance, speed, braking distance,
coefficient of friction, etc.

B. Do not draw legal conclusions regarding fault or responsibility-be it mine, yours, ours,
theirs or comparative.

C. Gather the facts without editorializing and without any conclusionary statements.  Do
what you need to do for any internal discipline consistent with your own policies and
procedures without handicapping or handcuffing any future defense efforts.  If accident
is being investigated by law enforcement and your own forensic engineer, wait for all
facts and evidence before making any decision regarding discipline.

Watch out for accident or incident report forms which the employees fill out.

Example: How could this accident been prevented?  Answer: Bicyclists can stay on bike
paths and not travel on roads.

While this is certainly true, it is not very effective in defending a wrongful death case involving a
dead bicyclist that was crushed by a truck making a right hand turn into the plant.

Example 2: Safety Manager asking question to driver assuming driver had run a red light: Why
did you run the red light, was the sun in your eyes?

While the sun was in the driver’s eyes, he did not believe the traffic light was red, because if he
thought it was red he would have stopped the truck rather than proceeding into the intersection
and colliding with the motorist who actually ran a red light.

Do not be your own worst enemy!

D. Interviews/statements taken by legal counsel versus employees.  The more you allow
the attorneys to do interviews and gather statements the less discovery headaches you
will have down the road and less time your employees will have to spend in the
deposition chair.  Remind those employees who do interviews about A, B & C.



Donna L. Burden, Esq.
Hurwitz & Fine, P.C.
1300 Liberty Building
Buffalo, New York  14202
716-849-8900
Fax: 716-855-0849
dlb@hurwitzfine.com
Web: www.hurwitzfine.com

Strategies for Handling A Catastrophic Injury Case
When Your Driver Is Completely At Fault

A. Immediate Considerations

1. Be sure driver does not speak to media
2. Retain counsel for driver on traffic or criminal charges when appropriate

B. Confirm Liability

1. Retain accident re-constructionist (through counsel to protect privilege)
2. Retain investigator (through counsel to protect privilege)
3. Obtain police reports, scene and vehicle photos, vehicle inspection reports and

accident investigation and reconstruction reports of authorities
4. Consider fault of potential claimants
5. Find witnesses to verify no conscious pain and suffering if immediate fatality

C. Immediately Assess Potential Damages

1. Update potential exposure evaluation as often as you can
2. Understand media reports are often inaccurate
3. Consider jurisdiction where an action is likely to be commenced
4. Attend DMV hearing if scheduled
5. Put excess carrier on notice

D. Contact Claimants Directly or through their Representative or Counsel

1. Sincere apology on behalf of company and driver
2. Do not allow your driver to contact or communicate with them directly
3. Concede liability and express willingness to settle when they are ready
4. Offer assistance – financial or other

a. Advance on settlement
b. Childcare
c. Home modifications
d. Uncovered medical expenses



E. Move Case Toward Early Settlement

1. Cases rarely get better with age
2. Do due diligence in background of claimants
3. Request pre-suit voluntary authorizations to obtain medical, hospital,

employment, no-fault, and other records
4. Suggest pre-action mediation

a. Have company representative present to offer sincere apology directly to
claimants and family

b. Do not bear complete expense of mediation - claimants will have more of
a vested interest in the outcome when they share expense

F. Other Considerations

1. Effect of negative publicity
2. Long term defense costs
3. Strive for settlement at mediation or before commencement of action but always

be ready to defend case at trial if necessary
4. Not every case should be handled aggressively



Brian C. Harris, Esq.
Braff, Harris & Sukoneck
570 West Mt. Pleasant Avenue
Livingston, New Jersey  07039
973-994-6677
Cell: 973-715-5447
bcharris@bhs-law.com

Technology in the Courtroom

Presentation relates to the case of Bastek v. Sealand, Maersk and Bay Container, Inc. and
others tried in New Jersey in 2004. 

The case involved a rear-end collision between a Chevrolet Suburban and a tractor-trailer which
rear-ended it on Route 17 in Paramus, New Jersey.  The driver of the tractor-trailer alleged that
his chassis brakes were out of adjustment at the time of the crash.  We represented a sub-
contractor for Sealand who maintained chassis, and who provided roadability inspections to
chassis prior to their leaving the port. 

The crash resulted in the death of Dr. Bastek, the operator of the Chevrolet Suburban together
with the death of his mother-in-law who literally bled to death at the crash site as her body
rested on that of her daughter, who herself sustained a C1 fracture.  Dr. Bastek’s two children
witnessed the death of their father and grandmother from the accident.  The presentation will
present our opening statements on behalf of Bay Container and the use of technology in the
opening remarks in an effort to visually persuade the Jury of the arguments we intended to
make at trial. 



Van Krkachowski
McCague Peacock Borlack McInnis & Lloyd LLP
Barristers and Solicitors
The Exchange Tower
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Toronto, Ontario  M5X 1C7  Canada
416-860-0001
Direct: 416-860-0034
Fax: 416-860-0003
vkrkachovski@mwpb.com

Cross Border Issues:
The Current Automobile Insurance

Legislation in Ontario

As the title suggests, the automobile insurance legislation in Ontario has undergone numerous
amendments over the past 15 years which began with the introduction of a partial no-fault system in
1990 that replaced a pure tort system.  As a result, a person injured in a motor vehicle accident has
two types of claims.  The first is a tort claim against the at-fault driver for general damages (pain and
suffering), loss of income, and healthcare expenses.  His right to recover those damages is subject
to the apportionment of liability.  A second claim is against his own insurance company for what are
called “statutory accident benefits” and which are payable irrespective of fault.  A defendant in a tort
action is entitled to take credit for those statutory accident benefits so that a plaintiff is not over
compensated.  For example, the tort defendant will be given a credit for income replacement
benefits and healthcare benefits that are paid by the plaintiff’s own insurer.  The following is a
summary of the two types of claims.

Tort Claims

To merit an award of general damages (pain and suffering), a plaintiff’s injuries must cross a
legislated threshold.  That threshold requires a permanent and serious impairment of an important
physical, mental or psychological function, or permanent and serious disfigurement.  Recent
changes to the legislation have given additional meaning to that threshold.  A plaintiff must show a
substantial impairment with respect to employment, career training, or substantial interference with
most of the usual activities of daily living.  The word “permanent” has been defined to mean
continuous and, based on medical evidence, not expected to substantially improve.  To be
permanent, the impairment must be of such a type that it is expected to continue without substantial
improvement.  A plaintiff is required to lead evidence from one or more qualified physicians
regarding the nature and permanence of the impairment, the specific function impaired, and why it is
important to that plaintiff.

Should a plaintiff’s injuries cross that threshold, the entitlement to general damages is subject to a
$30,000 deductible for accidents occurring after October 1, 2003 (previously $15,000).  The
deductible for each Family Law Act claimant has been raised to $15,000 (previously $7,500).  Those



deductibles do not apply where the general damages exceed $100,000, or the Family Law Act
entitlement for a claimant exceeds $50,000.

It should be remembered that Canada has a cap on general damages which is indexed annually for
inflation.  At present, the maximum award is $307,000.

A plaintiff whose injuries cross the threshold is entitled to recover healthcare expenses over and
above those that are payable by the accident benefit insurer.

A claim for loss of income or loss of earning capacity is not subject to the threshold or a deductible.
Therefore, a plaintiff can advance such a claim irrespective of whether he has a viable general
damage claim.  Up to trial, the entitlement is for 80% of net wages.  After trial, the entitlement
increases to 100% of gross wages.  The tort defendant is entitled to take credit for any collateral
benefits paid or available to the plaintiff, including income replacement benefits from the accident
benefit insurer, short-term and long-term disability benefits, and disability pension benefits payable
under the Canada Pension Plan.

Recent changes to the legislation stipulate no gross-up to relieve against income tax liability for
future care costs or any part of an award that is paid periodically.  That will have the effect of
reducing the quantum of future loss awards or where a court imposes structured payments.

Statutory Accident Benefits

A person injured in an automobile accident can claim statutory accident benefits (no-fault benefits)
from his own insurance company.  The following benefits are available:

1. Income Replacement Benefits (IRBs)
·  This benefit compensates the insured for lost income as a result of his automobile accident.
·  It is not payable for the first week following the accident.
·  After the first week, if the insured is substantially unable to perform the essential tasks of his

employment, he will receive 80% of his net employment income up to $400 per week (unless
enhanced coverage is purchased in which case it may be more). This benefit is available for
up to 2 years.

·  Self-employed insureds may receive, in addition to their IRBs, 80% of the losses from their
self-employment, up to a combined maximum of $400 per week (unless enhanced coverage
is purchased in which case it may be more).

·  This benefit will continue after 2 years if the insured suffers a complete inability to engage in
employment for which he is “reasonably suited for by education, training or experience”.

·  If the insured’s impairment comes within the Grade I Whiplash Guideline and if the accident
occurred after April 14, 2004, the insurer does not have to pay IRBs for any period longer
than 12 weeks after the accident.

·  If the insured’s impairment comes within the Grade II Whiplash Guideline and if the accident
occurred after April 14, 2004, the insurer does not have to pay IRBs for any period longer
than 16 weeks after the accident.

2. Non-Earner Benefit
·  This benefit compensates the insured in the event that he suffers a complete inability to carry

on a normal life within 2 years of the accident and if the insured does not qualify for IRBs. An
insured that received a caregiver benefit but no longer provides care would also qualify for
this benefit. If the insured was a student at the time of the accident or had completed his



education less than a year before the accident and was not employed in a job that reflected
his education and training, he would also qualify.

·  This benefit is not payable for the first 26 weeks following the accident.
·  This benefit is not payable for anyone younger than 16.
·  The maximum amount for this benefit is $185 per week for the first 2 years of payment.

However, if the insured was a student at the time of the accident or had just completed his
education less than a year before the accident and is suffering from a complete inability to
carry on a normal life, after 2 years of receiving this benefit the payment increases to $320
per week.

3. Caregiver Benefit
·  This benefit compensates an insured in the event that he suffers a substantial inability to

engage in caregiver activities following an accident. To qualify for this benefit, the insured
must have been residing with a person in need of care and the insured must have been the
primary caregiver and was not receiving any remuneration for providing this care.

·  This benefit includes reasonable and necessary expenses incurred as result of the accident
in caring for the person in need of care, but the maximum amount for the first person in need
of care is $250 per week and $50 per week for each additional person (unless enhanced
coverage is purchased in which case it may be more).

·  The insured is not entitled to this benefit for longer than 2 years, unless he is suffering from a
complete inability to carry on a normal life.

4. Medical Benefit
·  This benefit compensates an insured for medical expenses required as a result of

automobile accident-related injuries which are not covered by OHIP (Ontario Health
Insurance Plan) or another disability insurance plan.

·  Medical expenses include all reasonable and necessary expenses incurred by or on behalf
of the insured as a result of the accident for medical, surgical, dental, optometric, hospital,
nursing, ambulance, audiometric and speech-language pathology services, chiropractic,
psychological, occupational therapy and physiotherapy services, medication, prescription
eyewear, dentures and other dental devices, hearing aids, wheelchairs or other mobility
devices, prostheses, orthotics and other assistive devices, transportation to and from
treatment sessions including transportation for an aide or attendant.

·  This benefit does not include experimental goods and services.
·  The maximum medical benefit is $100,000 per accident, or $1,000,000 if the insured

sustained a catastrophic impairment (unless enhanced coverage is purchased in which case
it may be more).

·  If at the time of the accident the insured was 15 years or older, this benefit is payable for a
maximum of 10 years. However, if at the time of the accident the insured was under 15, this
benefit is payable until the insured reaches 25 years of age (unless enhanced coverage is
purchased in which case it may be more).

·  There is no time limit if the insured sustained a catastrophic impairment or if the insured
purchased enhanced benefits.

5. Rehabilitation Benefit
·  This benefit compensates an insured for rehabilitation expenses required as a result of

automobile accident-related injuries which are not covered by OHIP or another disability
insurance plan.



·  Rehabilitation expenses include all reasonable and necessary measures undertaken by an
insured to reduce or eliminate the effects of any disability resulting from the impairment or to
facilitate the insured’s reintegration into his family, the rest of society and the labour market.

·  The maximum rehabilitation benefit is $100,000 per accident, or $1,000,000 if the insured
sustained a catastrophic impairment (unless enhanced coverage is purchased in which case
it may be more).

·  If at the time of the accident the insured was age 15 years or older, this benefit is payable for
a maximum of 10 years. However, if at the time of the accident the insured was under 15,
this benefit is payable until the insured reaches 25 years of age (unless enhanced coverage
is purchased in which case it may be more).

·  There is no time limit if the insured sustained a catastrophic impairment or if the insured
purchased enhanced benefits.

·  This benefit also includes a provision for recovery of reasonable transportation expenses to
and from treatment, necessitated by the insured’s accident-related injuries. However, each
return trip is subject to a 50 km deductible if the accident occurred before April 14, 2004 and
the insured’s car was used. The deductible applies to any car used if the accident occurred
after April 14, 2004. However, there is no deductible if the accident occurred after April 14,
2004 and the insured is catastrophically impaired.

6. Attendant Care Benefit
·  This benefit compensates an insured for the expense of hiring an aide or attendant.
·  This benefit is not available if the accident occurred after April 14, 2004 and the insured’s

impairment comes within the Grade I or II Whiplash Guidelines.
·  Attendant care benefits include all reasonable and necessary expenses incurred by or on

behalf of the insured as a result of the accident for services provided by an aide or attendant,
or for services provided by a long-term care facility, including a nursing home, home for the
aged or chronic care hospital.

·  Unless the insured purchased enhanced coverage or his injuries are deemed catastrophic,
he can recover up to $3,000 per month for this benefit for a period of up to 2 years, up to a
maximum of $72,000.

·  If the insured’s injuries are deemed to be catastrophic, he may be eligible for up to $6,000
per month during his lifetime, up to a maximum of $1,000,000.

7. Housekeeping and Home Maintenance
·  An insured may receive compensation for reasonable and necessary additional expenses for

housekeeping and home maintenance if, as a result of the accident, he sustains an
impairment that results in a substantial inability to perform the housekeeping and home
maintenance services that he normally performed before the accident.

·  The maximum payment for this benefit is $100 per week for a maximum of 2 years, unless
the insured sustained a catastrophic impairment.

8. Dependent Care Benefit
·  This benefit compensates an insured for reasonable and necessary additional expenses

incurred by him or on his behalf as a result of an accident in caring for his dependents if he
sustains an impairment as a result of the accident, if he was employed at the time of the
accident, and if he is not receiving a caregiver benefit.

·  This benefit is not payable for expenses incurred after the insured dies.



·  The maximum dependent care benefit is $75 per week for the first dependent and $25 per
week for each additional dependant, for a combined maximum amount of $150 per week.

9. Lost Educational Expenses
·  This benefit is payable for lost educational expenses incurred by a student who sustains an

impairment as a result of an accident and is unable to continue his educational program.
·  Educational expenses include tuition, books, equipment, room and board.
·  The maximum benefit is $15,000.

10. Death Benefit
·  This benefit is payable in respect of an insured who dies as a result of an accident within 180

days of the accident, or if the insured dies within 3 years following the accident and he was
continuously disabled as a result of the accident during that time.

·  The maximum death benefit payable is $25,000 to the insured’s spouse and $10,000 to each
of the insured’s dependants (unless enhanced coverage is purchased in which case it may
be more).

·  This benefit is not payable to a person who dies before the insured or within 30 days after
the insured died.

·  If the insured had more than one spouse, the spousal payment will be divided equally among
his or her spouses.

11. Funeral Benefit
·  This benefit is payable in respect of an insured who dies as a result of an accident.
·  The maximum funeral benefit is $6,000 (unless enhanced coverage is purchased in which

case it may be more).

12. Damage to Clothing, Glasses, Hearing Aids, Etc.
·  This benefit is payable in respect of all reasonable expenses incurred by or on behalf of an

insured in repairing or replacing clothing worn at the time of the accident that was lost or
damaged as a result of the accident, and prescription eyewear, dentures, hearing aids,
prostheses and other medical or dental devices. Watches or jewelry are not covered.

13. Expenses of Visitors
·  This benefit is payable in respect of all reasonable and necessary expenses incurred by

visitors visiting an insured who sustained an impairment as a result of an accident.
·  Eligible visitors include a spouse, children, grandchildren, parents, grandparents, brothers,

sisters, and an individual who was living with the insured at the time of the accident.
·  This benefit is payable for a maximum of 2 years unless the insured sustained a catastrophic

impairment.

14. Case Manager Services
·  This benefit is payable in respect of all reasonable and necessary expenses incurred by or

on behalf of an insured as a result of the accident for services provided by a qualified case
manager in accordance with a treatment plan if the insured sustained a catastrophic
impairment.
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The Path to Punitive/Putative Damages

I. Corporate Misconduct/Negligence

A. Negligent Hiring and Retention
1) Monitoring
2) Inconsistent enforcement of corporate polices
3) Annual reviews

B. Safety vs. Operations
1)Where is dispatch

*    physically
**  on the corporate organization chart

2) Is the Risk Manager the Safety Director?
3) Inside vs. outside log auditors:  improper or inadequate scrutiny of daily logs
4) Illegal routing/lanes of dispatch with inadequate driving or delivery windows
5) Just-in-time delivery/shipping

C. DOT Audits:  Why are They Knocking on my Door Again?
1) Compliance reviews
2) Safetstat/safety ratings
3) Accident ratings
4) FOIA requests
5) Repeat DOT audits

II. Driver Fatigue:  Where the Real Money Is!

No driver shall operate a commercial motor vehicle, and a motor carrier shall not require
or permit a driver to operate a commercial motor vehicle, while the driver’s ability or
alertness is so impaired, or so likely to become impaired, through fatigue, illness, or any
other cause, as to make it unsafe for him/her to begin or continue to operate . . . 49
C.F.R. Section 392.3.

A. Hours of Service Regulations
1) Log book retention:

 i.  DOT/FMCSR Requirements
 ii. Counsel notice of representation:  demand for retention
 iii. Spoliation



2) Qualcomm
3) Log book falsification
4) Fuel receipts/toll receipts
5) Comdata

B. Causal Link
1) Company newsletter
2) Safety manual
3) ECM data
4) Cumulative fatigue and notions

C. Dispatching Method
1) Forced dispatch
2) Qualcomm features

D. Plaintiff’s Multi-Discipline Team of Experts
1) Sleep/circadian expert
2) DOT/FMCSR expert
3) ECM interpretation expert
4) Accident reconstruction expert
5) Why Plaintiff doesn’t seem to care what the accident witnesses say?

E. Motions in Limine

III. Punitive/Putative Damages

A) Punitive Damage Claims Against Trucking Company

Independent actions arise against trucking companies for negligent hiring, negligent
retention, negligent entrustment, the deliberate use of unsafe equipment, and
allowing a truck driver to drive while fatigued represent theories of liability which have
been held to justify an award of punitive damages against the employer.

Punitive damage awards have also been held against trucking companies on a
theory of vicarious liability.  The doctrine of respondeat superior has been utilized to
establish a company’s obligation to pay punitive damages upon proof of a truck
driver’s gross negligence or willful and wanton misconduct.  See illustrative cases set
forth in Nissenberg, The Law of Commercial Trucking:  Damages to Persons and
Property at Sections 6-11(b), 6-11(d)(3), 7-3(a), 7-17(a), 7-18, 7-19, 7-20, 7-22 and
7-22(e).

Certain factors influence juries to award not only punitive damages against trucking
companies but also to apply a putative factor to a compensatory verdict:

1. Overweight trucks:  (e.g. overloaded coal trucks crossing from Kentucky into
West Virginia-differing weight limits)

2. Improper training of drivers;
3. Forced dispatch;



4. Dispatch driver complaints about the operational or mechanical problems of
the truck and instructing him to keep driving; (or to continue on to home
terminal for “cheaper repairs”;

5. Driving under the influence of alcohol or drugs;
6. Knowingly allowing drivers to violate hours of service regulations:  a pattern

of misconduct;
6. Spoliation of evidence such as driver’s logs; Qualcomm, ECM data, etc. and

(destruction/non-retention);
7. The use of a forced dispatch or sleeper/driver system, keeping drivers on the

road for an inordinate period of time, instead of alternating systems;
8. Failing to properly investigate a driver’s background including his employment

history, driving record, criminal record, psychiatric record;
9. Conducting annual review of driver record but overlooking the driver’s bad

record and continuing to employ him.

B) Example: West Va. Standards for Recovery:

Punitive damages may be awarded in cases of intentional torts or gross, reckless or
wanton negligence.  With respect to an award of punitive damages, there must be a
reasonable relationship between such damages and the harm that was likely to
occur from defendant’s conduct as well as the harm that actually has occurred.
Relevant factors include the reprehensibility of the defendant’s conduct, the removal
of profit from the wrongful conduct and discouragement of future bad acts, and the
reasonable relationship between punitive damages and compensatory damages, and
financial position of the defendant.  As a matter of fundamental fairness, punitive
damages should bear a reasonable relationship to compensatory damages, and the
cost of litigation alone to the plaintiff is a factor that may justify punitive damages.  Of
course, any award of punitive damages must also comply with the U.S. Supreme
Court’s holding in B.M.W. of North America v. Gore, that grossly excessive punitive
damages awards violate due process and are therefore unconstitutional.

Moreover, the United States Supreme Court has held that evidence of defendant’s
conduct, relied upon by the plaintiff in arguing for punitive damages, must have a
specific nexus to the actual harm suffered by the plaintiff.

Insurability of punitive damages:

Absent an express exclusion for punitive damages, a policy with language to the
effect that the insurer agrees to pay “all sums which the insured shall be legally
obligated to pay” covers punitive damages.  This holds true for uninsured and
underinsured motorist insurance.

C) Profit motive

D) Spoliation
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Cargo Loss Claims in the U.S.

This paper provides a brief overview of cargo loss claims in the United States.  The basic
framework of the Carmack Amendment is discussed, including issues relating to subrogation,
time deadlines for filing claims, and liability limitations.  Finally, a checklist of necessary
documentation to assemble when handling a cargo loss claim is provided.

The Carmack Amendment

The Carmack Amendment, 49 U.S.C. § 14706, governs most cargo loss claims.  In order to
make a prima facie case against a carrier, a shipper must prove the following elements:

1. Delivery of goods to the initial carrier in good condition;
2. Damage to the goods before delivery to their final destination; and
3. The amount of damages.

If a shipper proves all three elements, a carrier may overcome the presumption of liability by
proving that it was not negligent and the loss was caused by one of the following:

1. An act of God;
2. An act of public enemy;
3. An act of the shipper;
4. An act of public authority; or
5. The inherent nature or vice of the goods.

Cargo Loss Subrogation Claims

A shipper may bring suit against any carrier providing transportation services, regardless of the
carrier’s negligence.  The shipper does not have the burden of identifying a particular negligent
carrier from among the numerous carriers handling an interstate shipment of goods.  The carrier
which pays for the shipper’s damages, therefore, may seek reimbursement from the carrier over
whose route the loss or damage actually occurred.  The subrogation plaintiff may seek
reimbursement of the loss or damage, as well as the amount expended in defending a lawsuit
as a result of the loss.



Timeline for Cargo Loss Claims

A cargo claim may be barred if it is not timely made.  A carrier may limit the time for making
claims (usually in the bill of lading) to a period of not less than nine months.  If, however, the bill
of lading is silent on this issue, there is no limitation period.  Once a claim is made, the carrier is
obligated to send an acknowledgment of the claim within thirty days of receipt.  The carrier must
pay, decline or make a settlement offer within 120 days of receipt of the claim, or explain the
reason the claim cannot be compromised.  The carrier may limit the time period for bringing a
civil action against it (again, usually in the bill of lading) to a period of not less than 2 years.  If
the bill of lading does not have a limitation of actions provision, the applicable state law statute
of limitations will apply.  The time limitation for bringing a civil action begins to run when the
carrier gives the claimant a written notice that the carrier has denied all or part of the claim.

Checklist of Necessary Documentation in Cargo Claims

The following documentation should be assembled in order to properly handle a cargo loss
claim.

1. A complete and legible copy of the bill of lading or airway bill (front and back);
2. Insurance documentation;
3. Commercial invoices;
4. An itemization of the claimed damages;
5. Repair estimates for alleged losses;
6. Complete shipping documentation from other carriers involved in the shipment.
7. Photographs of the cargo, vehicles, trailers and accident scene (if appropriate);
8. Police report, if applicable;
9. Packing list;
10. All correspondence between shipper and carrier regarding the claim.
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Decision Process on Hiring the Local Adjuster/Investigator
and the Attorney Client Privilege

The first step is to know what privilege law will apply to your case, to determine how to proceed
with the benefit and protection of the privilege. In state court cases, obviously the privilege law
of that particular state applies. In federal court diversity cases, state law governs privileges in
claims asserted under state law, while federal common law governs privileges asserted in
federal question cases. Thus, in almost all trucking accident cases, state privilege law will apply.
Under Texas law, there is a difference between the attorney-client privilege and the work
product privilege, both of which are important to consider while conducting the accident
investigation. The attorney-client privilege ensures that confidential communications between
the attorney and the client, made for the purposes of rendering legal services, will not be
disclosed. However, the work product privilege is broader in scope. This protects
communications made and materials prepared, in anticipation of litigation or for trial between a
party and the party’s representatives, or among a party’s representatives, including the party’s
attorneys, consultants, sureties, indemnitors, insurers, employees or agents. This is important
because, if done properly, communications between the driver, the investigator, the adjuster,
the attorney and the insurer may all be privileged.

To qualify as work product, material must have been prepared in anticipation of litigation, after
the occurrence or transaction on which the suit is based. Whether anticipation of litigation is
reasonably expected is determined by a two part test, with an objective and a subjective
component. Objectively, the court must determine whether a reasonable person at that time
would have anticipated litigation, based for instance on the severity of an accident. Subjectively,
the court must decide whether the party believed at that time in good faith that there was a
substantial chance that litigation would follow, and conducted the investigation for the purpose
of preparing for the litigation. The test looks at the defendant’s reaction to the circumstances
surrounding the occurrence. Plaintiff’s lawyers often try to argue that investigation documents
are discoverable if they are made in the ordinary course of business. In other words, they will
assert that the defendant trucking company would have conducted the investigation regardless
of whether litigation resulted or not. However, these arguments often fail because there is no
specific rule that makes ordinary course of business documents discoverable, and the court
must look to the reasons that give rise to the ordinary business practice. Thus, if it is ordinary
business practice to conduct an investigation immediately after an accident to prepare for
litigation that may follow, the privilege will apply.



It is thus very important to retain a local adjuster/investigator to work in connection with counsel
in conducting an accident investigation, and to make sure that all of the work done is protected
by the work product privilege. This includes knowing what falls within the privilege, and what
does not. The following are almost never privileged: photographs taken, results of
measurements, and other objective data, and written or recorded witness statements. This is
because the privilege only applies to protect mental impressions, thought processes, legal
theories and conclusions, and is not intended to hide facts. Thus, when an adjuster or
investigator calls witnesses over the telephone and records their statements, or obtains written
statements from them at the accident scene, these are always discoverable. This is true even if
the lawyer takes the statement. When a lawyer or adjuster interviews witnesses, or sends an
investigator to talk to a witness, the investigator should be instructed not to take a statement
(either recorded or signed) if the information is not favorable. When the information is not
favorable, the investigator can simply prepare a memo stating the substance of the interview,
because that memo itself is not discoverable. Therefore, the best practice is to first find out what
it is that the witness will say first, prior to taking a statement, and only take the statement if the
information is favorable. Otherwise, the other side will benefit from your hard work, when you
have to produce a copy of the unfavorable witness statement that they may never have
otherwise known about, but for your investigation.
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Impact of Newly Enacted Federal Transportation Act as to
Commercial Auto and Trucking Involving

Owners/Lessors/Lessees And Their Vicarious Liability

I. Federal Transportation Act Relevant to Owner Liability Statute, 49 USCA § 30106

A. “In general - an owner of a motor vehicle that rents or leases the vehicle to a
person (or an affiliate of the owner) shall not be liable under the law of any State
or political subdivision thereof, by reason of being the owner of the vehicle (or an
affiliate of the owner), for harm to persons or property that results or arises out of
the use, operation, or possession of the vehicle during the period of the rental or
lease, if - - (1) the owner (or an affiliate of the owner) is engaged in the trade or
business of renting or leasing motor vehicles; and (2) there is no negligence or
criminal wrongdoing on the part of the owner (or an affiliate of the owner).

Financial Responsibility Laws - Nothing in this section supersedes the law of any
State or political subdivision thereof - - (1) imposing financial responsibility or
insurance standards on the owner of a motor vehicle for the privilege of
registering and operating a motor vehicle; or (2) imposing liability on business
entities engaged in the trade or business of renting or leasing motor vehicles for
failure to meet the financial responsibility or liability insurance requirements
under State law.”

B. Definitions.
1. Affiliate.  “The term ‘affiliate’ means a person other than the owner that

directly or indirectly controls, is controlled by, or is under common control
with the owner.  In the preceding sentence, the term ‘control’ means the
power to direct the management policies of a person whether through
ownership of voting securities or otherwise.”

2. Owner.  “The term ‘owner’ means a person who is - -
a. a record or beneficial owner, holder of title, lessor, or lessee of a

motor vehicle;
b. entitled to the use and possession of a motor vehicle subject to a

security interest in another person; or
c. a lessor, lessee, or a bailee of a motor vehicle, in the trade or

business of renting or leasing motor vehicles, having the use or
possession thereof, under a lease, bailment, or otherwise.”



3. Person.  “The term ‘person’ means any individual corporation, company,
limited liability company, trust, association, firm, partnership, society, joint
stock company, or any other entity.”

II. Federal Preemption

A. 49 USCA § 30103 includes a preemption clause which states as follows:
“(b) Preemption - (1) when a motor vehicle safety standard is in

effect under this chapter, a State or a political subdivision
of a State may prescribe or continue in effect a standard
applicable to the same aspect of performance of a motor
vehicle or motor vehicle equipment only if the standard is
identical to the standard prescribed under this chapter.”

B. Therefore, it appears that any provision of a state’s owner’s liability statute or any
other state statute inconsistent with the dictates of 49 USCA § 30106 are now
null and void.

III. Effect of the Federal Statute upon Commercial Trucking

A. Effect profound on commercial trucking industry that has a regular practice of
leasing vehicles.

B. Short-term lease (i.e., less than 30 days) no longer relevant.
C. Effect of 49 CFR § 376.31 relating to the interchange of equipment.  This section

states:
“Authorized common carrier may interchange equipment
under the following conditions:

***
(e) Connecting carriers considered as owner - an authorized

carrier receiving equipment in connection with a through
movement shall be considered to be the owner of the
equipment for the purpose of leasing the equipment to
other authorized carriers in furtherance of the movement to
designation or the return of the equipment after the
movement is completed.”

D. Efforts by plaintiffs to create “negligence” on the part of the “owner” to circumvent
immunity of owner under § 30106 i.e. negligent entrustment, negligent
maintenance, providing an unsafe vehicle, etc.

IV. FINANCIAL RESPONSIBILITY LAW OF THE STATE

A. §30106 does not alter any State law regulating or imposing financial
responsibility upon an owner.
“(b) Financial Responsibility Laws - nothing in this section

supersedes the laws of any State or political
subdivision thereof - -

(1) imposing financial responsibility or insurance standards on
the owner of a motor vehicle for the privilege of
registering and operating a motor vehicle; or



 (2) imposing liability on business entities engaged in the trade
or business of renting or leasing motor vehicles for
failure to meet the financial responsibility or liability
insurance requirements under State law.”

B. Owners must still maintain State mandated coverage.
C. Owners must still comply with State registration requirements.
D. Responsibility of “owner” not dealing with owner’s liability situations.

1. Registration requirements.
2. Priority of order of coverage under the Michigan No-Fault statute.
3. Exclusions for coverage when “owner” is in violation of securing

mandatory coverage.

V. Jurisdiction

A. Argument can be made that under 28 USCA § 1337(a), any case asserting the
issue of “owner’s liability” in which 49 USCA § 30106 may come into play may be
brought within the jurisdiction of the federal courts.  §1337(a) mandates that
federal district courts shall have regional jurisdiction over any civil action arising
under any act of congress regulating commerce...

VI. Effective Date

A. § 30106 applies to any action commenced on or after the date of the enactment
of the statute, August 10, 2005, regardless of when the accident or injury
occurred.

VII. Effect of Federal Statute upon Rental Car Companies

A. Example MCL 257.401 (Michigan).  Imposition of $20,000/40,000 liability
exposure to rental car owners no longer effective.
1. However, owner must still have $20,000/40,000 of coverage.

a. MCLA 257.401(4) which still seems to be in effect so as to allow
the lessor right of reimbursement of any $20,000/40,000 under the
statute which states:  “That the lessee may be liable to the lessor
up to amounts provided for in subsection (3), (i.e.,
$20,000/40,000) and to an injured person for amounts awarded in
excess of the maximum amounts provided for in subsection (3).”
-Does insurer have rights of insured owner for reimbursement
from lessee?

B. The question of whether a lease is for less than 30 days is irrelevant.
C. MCLA 500.3101(g), definition of owner is no longer valid or if valid, only to the

extent that does not conflict with § 30106.
1. § 30106 defines an owner as a person who is:

“(a) owner of record (registrant);
  (b) title holder;
  (c) lessor;



  (d) lessee;
  (e) ‘entitled to the use and possession of a motor vehicle

subject to the security interest in another; person’;
or

  (f) ‘a lessor, lessee, or bailee of a motor vehicle, in the trade
or business of renting or leasing motor vehicles,
having the use or possession thereof under a
lease, bailment, or otherwise.’”

D. Efforts by plaintiffs to create “negligence” on the part of the “owner” to circumvent
immunity of owner under § 30106.

E. “Engaged in the trade or business of renting or leasing motor vehicles” is not
defined.

VIII. Michigan Owner’s Liability Statute, MCLA 257.401

A. 257.401 basic original statute.
1. Under §(1):

- an owner of a motor vehicle is liable for an injury caused by the
negligent operation of a motor vehicle.

- if the motor vehicle is being driven with the owner’s express or
implied consent or knowledge.

- knowledge and consent are presumed if the operator is the
spouse, father, mother, brother, sister, son, daughter, or other
immediate family member.

2. Under §(2), a 1988 amendment:
- a person engaged in the business of leasing motor vehicles.
- who is a lessor under a lease for more than 30 days.
- is not liable for the negligence resulting from the operation of the

leased vehicle.
B. 257.401 amended June of 1995, effective June 22, 1995 to include §§(3) and (4).

1. Under amended §(3):
- a person engaged in leasing motor vehicles for less than 30 days.
- is liable for bodily injury.
- if operated by an authorized driver under the lease or by a

“lessee’s spouse, father, mother, brother, sister, son, daughter or
other immediate family member”.

- unless lessor was negligent in leasing of the motor vehicle.
- Lessor’s liability is limited to $20,000/$40,000.

2. Under amended §(4):
- a person engaged in the business of leasing a motor vehicle shall

notify a lessee that lessor is liable up to $20,000/$40,000.
- and lessee may be liable to the lessor up to $20,000/$40,000.
- lessee may be liable to an injured person for amounts in excess of

$20,000/$40,000.
C. Case law application of amended Owner’s Liability Statute:

1. “A person engaged in the business of leasing a motor vehicle”.



- Black v Panian Chevrolet, 239 Mich App 227 (2000).  A courtesy
car arrangement qualified as “a person engaged in the business of
leasing.”

- Ball v Chrysler, 225 Mich App 284 (1997).  The Court of Appeals
stated, “...nothing in the statute requires the Lessor’s primary
business be retain leasing or, for that matter, profitable.”

2. “...shall notify a lessee”.
- doesn’t require in writing.
- Church National v Save-A-Buck Car Rental, (U.S. Fed. Dist.

Mich.) (8/4/00).  Federal District Court Judge Miles ruled that
$20,000/$40,000 limitation is applicable regardless of notice:

“Subsection (4) simply does not contain the ‘unless’ or
‘only if’ language which Church reads into it.  While
§257.401(4) clearly imposes a notice requirement, it does
not impose a penalty for failure to give the required notice.”

3. “authorized driver”.
- Biezck v Auis, 459 Mich 9 (1998).  In a pre-amendment case, the

Court upheld a jury’s finding of no consent where driver was under
25 years of age and therefore in violation of the rental contract.

- Citizens v Federated, 448 Mich 225 (1995).  In another pre-
amendment case, the Supreme Court held that a garage keeper
could not exclude coverage to user of courtesy car though as
condition invalid the policy was reformed to provide State
minimum benefits of $20,000/$40,000.

- Ryder v Auto-Owners, 235 Mich App 411 (1999).  The Court of
Appeals allowed for trucking rental contract to limit liability
insurance coverage to lessee to $200,000 while providing
$7,000,000 coverage to lessor.

- MEEMIC v Turow, ___ Mich App ___ (2000).  In yet another pre-
amendment case (1994 accident), where rental contract had no
provision providing for duty to defend lessee (in this self-insured
situation), no duty existed to provide defense by lessor to lessee.

- “immediate family member” not defined; however, reference may
be made to Michigan election law, MCLA 168.12, and Liabilities
Regulation Act, MCLA 4.414(2).

- Remember, total bar to liability of $20,000/ $40,000 from lessor if
vehicle driven without consent or authorization by lessor.

4. “Negligent in leasing”.
- Does the statute support prior existing case law that lessors have

no common law duty to investigate a potential lessee’s driving
record?  Barksdale v National Bank of Detroit, 186 Mich.App. 86
(1990) lv denied 437 Mich 1055 (1991), or otherwise make sure
that its lessee is a safe driver and has insurance; Conkright v
Barney, ___ Mich App ___ (12/15/95) COA #167652; Bednarski v
Fairlane Ford, ___ Mich App ___ (8/9/96) COA #178713
(unpublished).



- “Negligent in leasing” as in negligent in informing or negligent in
entrusting.

- Church National, supra.  The Court maintained that “negligent in
leasing cannot possibly refer to the failure to comply with (§4);
instead it must refer to actions which would have made the lessor
liable under common law, such as negligent entrustment (i.e.,
leasing the vehicle to a plainly incompetent or unqualified driver)
or negligent in failing to provide the lessee with a reasonably safe
vehicle.”

IX. Michigan’s First Party No-Fault Act’s Definition Of Owner, MCLA 500.3101(G)

A. “Owner means any of the following:
(i) A person renting a motor vehicle or having the use thereof,

under a lease or otherwise, for a period that is greater than
30 days.

(ii) A person who holds the legal title to a vehicle, other than a
person engaged in the business of leasing motor vehicles
who is a lessor of a motor vehicle pursuant to a lease
providing for the use of the motor vehicle by a lease for a
period that is greater than 30 days.

(iii) A person who has a right of possession of a motor vehicle
under an installment sales contract.
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