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IT1 THE HARMONIE GROUP

United States

Changes in Federal Employment Laws for 2010

Age Discrimination in Employment Act (ADEA)

The Supreme Court rejected the notion that an employee alleging age discrimination may use the so-
called “mixed motive” theory to shift the burden of proof to the employer. In Gross v. FBL Financial
Services, Inc., the Court held instead that an employee asserting an ADEA claim must prove that age
was the “but-for” cause of the employer’s adverse employment action. This may also be extended
to other discrimination claims.

Race Discrimination

In 2003, 118 firefighters in New Haven, Connecticut took a promotional exam. The City spent
$100,000 to hire a firm to develop a test that would avoid any appearance of bias toward any class of
applicant. However, the white candidates did significantly better than the minority candidates. The
City invalidated the results and the white candidates and one Hispanic candidate sued. The Supreme
Court ruled invalidating the test results constituted disparate treatment discrimination. The Court
ruled that the issue was not whether the test was discriminatory; it was whether there was lawful
justification for it. Rieci v. DeStefano, 129 S. Ct. 1694 (2009).

The Supreme Court held that a Collective Bargaining Agreement that required all Title VII and Age
Discrimination in Employment Act (ADEA) claims to be arbitrated was enforceable as to the age
discrimination claims brought because the ADEA does not preclude arbitration of such claims. 74
Penn Plaza, 1.L.C v. Pyert, 129 S. Ct. 1456 (2209)

Pregnancy Discrimination Act (PDA)

In 1978, Congtress passed the PDA which provided that treating pregnancy related conditions less
favorably than other medical conditions violated Title VII. Upon passage of the PDA, the employer
adopted a new pension plan providing the same credit for pregnancy leave as for any other medical
condition. However, the changes were made prospectively only; no credit was given for pregnancy
leave taken before the adoption of the PDA. Those who took pregnancy leave before the adoption
of the PDA sued claiming that failing to give them credit for leave taken before the adoption of the
PDA violated Title VII. The Supreme Court disagreed, holding that differentials produced by a
bona fide seniority based pension plan are permitted unless they are the result of intentional
discrimination. AT&T v. Hulteen, 129 S. CT. 1962 (2009).

Equal Pay Act/Lilly Ledbetter Fair Pay Act
The Fair Pay Act changes when the statute of limitations begins for workers’ claims of pay
discrimination under Title VII and the ADEA to declare that an unlawful employment practice
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occurs not only when a discriminatory pay decision or practice is adopted but also when the
employee becomes subject to the decision or practice, as well as each additional application of that
decision or practice. The Act significantly extends the window of time during which an employee
may file a wage discrimination claim. The changes of the Fair Pay Act also apply to claims filed
under the ADA and the Rehabilitation Act of 1973. However, the Act does retain some limits on
employer liability by restricting back-pay awards to two years.

Mental Health Parity and Addiction Act of 2008
This new law takes effect on January 1, 2010, and applies to most employers with more than 50
employees. It requires:

covered employers that offer a health insurance plan with mental health coverage to provide
the mental health benefits at the same level as medical and surgical benefits, including
deductibles, co-payments, out-of-pocket expenses, inpatient stays, and outpatient visits.

ends limits on mental health coverage, such as 30-day hospital stays and 35 visits a year to a
mental health professional, if a company’s plan doesn’t have similar limits for physical
ailments.

if a plan offers out-of-network coverage for physical illnesses, beginning January 1, 2010, it
will have to offer similar out-of-network coverage for mental health care.

Americans with Disabilities Act (ADA)
The EEOC has proposed new regulations regarding the definition of disability to address recent
Supreme Court rulings that include:

the definition of “disability”” shall be interpreted broadly;

revises the term “substantially limits” by providing that a limitation need not “significantly”
or “severely” restrict a major life activity in order to meet the standard,

deleting reference to the terms “condition, manner, or duration” under which a major life
activity is performed, consistent with Toyota Motor Mfg., Ky v. Williams, 534 U.S. 134 (2002)
expanding the definition of “major life activities”

Genetic Information Nondiscrimination Act (GINA)
This new law will prevent discrimination based on genetic information when it comes to health
insurance and employment.

Health insurance companies cannot request or require any individual (or family member)
who is covered or applying for coverage to have genetic testing.

Health insurance companies cannot adjust premiums or deny coverage based on an
individual's (or family members') genetic information.

Employers cannot decline to hire any job applicant, fire any employee, or discriminate
against any employee based on a worker's genetic information.

Family Medical Leave Act (FMLA)
New Department of Labor rules affect unforeseeable leave and information that can be gathered by

Page 4



the employer to substantiate leave requests and include:

e Notice of Unforeseen Leave: A Department of Labor (DOL) opinion letter says the
employee is not guaranteed an allowance of a particular number of days within which to
provide the notice. The 1995 DOL regulations said an employee must give notice within one
or two business days, but the new regulation that became final in January 2009 does not
contain such an allowance, and an opinion letter from the DOL says that an employer may
lawfully require earlier notice when it is practicable for an employee to give it.

e Employers can contact health care providers if an employee's serious health condition may
also be considered a disability under the ADA as long as they follow the ADA restrictions.
The new rules also allow employers to contact an employee's physician for clarification and
authentication of medical certifications; however, employers can only initiate the contact
through a health care provider, HR professional, leave administrator, or management
official. Under no citcumstances can an employee's direct supetrvisor contact the health care
provider.

e Eligibility: The regulations clarified that to be eligible for FMLA leave, an employee must

have worked with an employer for at least 12 months and for at least 1,250 hours in the last
12 months. According to the new regulations, when measuring the 12-month requirement,
employers are no longer required, in most cases, to count work performed before a break in
service lasting seven years or more. Military service also shouldn't be included in any gap
determination. Similarly, the hour requirement has been rewritten so that an employee who
would have met the 1,250-hour requirement if not for intervening military service remains
eligible for FMLA leave.
Joint Employment: The new FMLA regulations clarify that a joint employer relationship
generally doesn't arise from professional employer organizations (PEOs) if the PEO
performs only administrative functions. However, if the PEO or vendor actually has the
right to hire, fire, and assign work, a joint employer relationship is still likely to exist.

e -Pregnancy: The new FMLA regulations consolidate references to employees' leave rights for
pregnancy and birth into one regulation. The regulations now provide that both spouses can
take their full 12-week allotment of leave for the birth of a child with a serious health
condition regardless of whether they work for the same employer. FMLA leave is also
available for the placement of adopted children. In addition, FMILLA leave now includes time
to travel to another country to complete an adoption.
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State Developments

Alabama

Age Discrimination

In Lambert v. Mazer Discount Home Centers, Inc. the Court of Civil Appeals held that an
employer’s “stray comments” -unrelated to employee’s discharge- suggesting that certain other
employees over the age of 40 were not very “active,” were not sufficient to support finding of
discriminatory intent as would support prima facie case of age discrimination under Alabama Age
Discrimination in Employment Act (AADEA) because the employee’s duties were divided among
existing workers and no younger worker replaced him. 2009 WL No. 3064715 at *8 (Ala. Civ. App.
September 25, 2009) referencing Ala. Code § 25-1-20 (1975) et seq.

Worker’s Compensation/ Employer’s Joint Liability With Third Parties

In Jones v. Ruth, the Alabama Court of Civil Appeals held that an injured claimant’s civil tort
claims against his fellow employee (brought under Alabama’s statute governing actions against third
parties jointly liable with employers for injuries or death) for the alleged intentional removal of safety
device from a workplace machine fell outside scope of claimant's settlement agreement with
employer settling all workers’ compensation claims. 2009 WL No. 2195821 at *2 (Ala. Civ. App.
July 24, 2009) citing Ala. Code § 25-5-11(c)(1)-(2) (1975). As a result, the claimant was allowed to
maintain his civil action against his fellow employee. I4. The court reasoned that the settlement
agreement would not have limited release to “employment status related claims” if it had intended to
release personal injury claims against the claimant’s co-employees. Id.

Retaliatory Discharge

As a general rule in Alabama, an employment contract for an indefinite period is terminable at will
by either party, with or without cause or justification. Hoffman-La Roche, Inc. v. Campbell, 512 So. 2d
725 (Ala. 1987). The legislature carved out an exception to that general rule, however, with regard to
a discharge of an employee subsequent to the filing of a worker's compensation claim by the
employee. Section 25-5-11.1, part of Alabama's Workers' Compensation Act, provides:

“No employee shall be terminated by an employer solely because the employee has
instituted or maintained any action against the employer to recover workers'
compensation benefits under this chapter....”

The Alabama Supreme Court has articulated the following test for determining whether a plaintiff
may recover under § 25-5-11.1: “In order for an employee to establish a prima facie case of
retaliatory discharge the employee must show: 1) an employment relationship, 2) an on-the-job
injury, 3) knowledge on the part of the employer of the on-the-job injury, and 4) subsequent
termination of employment based solely upon the employee's on-the-job injury and the filing of a
workers' compensation claim.” _Alabama Power Co. v. Aldridge, 854 So. 2d 554, 563 (Ala. 2002). The
plaintiff must prove “a causal connection between the workers' compensation claim and the
subsequent discharge in order to establish a prima facie case” of retaliatory discharge. 1d.

In Black Creek, Inc. v. Wood, the plaintitf sued his employer claiming that he was wrongfully

discharged for filing a worker’s compensation claim. 2009 WL No. 2343162, at *6 (Ala. Civ. App.
July 31, 2009). The Alabama Court of Civil Appeals held that the employer offered a “legitimate”
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reason for terminating the plaintiff: that he used foul and inappropriate language in reference to a
supervisory or managerial employee. Id. at *9. The Court held that since the employet’s reason for
terminating the plaintiff was not merely pretext, the employer was entitled to judgment as a matter
of law (JML) as to plaintiff’s retaliatory discharge claim. Id.

Alaska

The Alaska Supreme Court recently interpreted an amendment to the Alaska Workers'
Compensation Act and extended employer immunity from tort liability to, in addition to the actual

employer, "any person who is . . . potentially liable for securing payment of compensation."
AS 23.30.055.

Prior to 2004, a general contractor was liable for workers' compensation benefits to a
subcontractor's employee if the subcontractor failed to secure the necessary workers' compensation
coverage. However, even in that circumstance, the injured worker could still sue the general
contractor for negligence even though it had provided workers' compensation benefits. The general
contractor was not construed as an "employer" under the Act.

In 2004, the Alaska Workers' Compensation Act was amended to extend the exclusive liability
remedy, and immunity from tort liability was extended to both general contractors and project
owners by defining "employetr" as "any person who is . . . potentially liable for secuting payment of
compensation.”

In Schiel v. Union Oil Company of California, 219 P.3d 1025 (Alaska 2009), the employee lost two fingers
in a work-related incident. The employer, an oil field services company, paid workers' compensation
benefits. The injured employee then brought a third-party tort action against Unocal, the owner of
the project where the employee was injured. Unocal argued that the Act, as amended, barred his
claims because the company was a "statutory employer" and "potentially liable for securing payment
of compensation." The employee argued that the 2004 amendments to the Act violated the Equal
Protection and Due Process Clauses of the Alaska Constitution. The U.S. District Court certified
the constitutional questions to the Alaska Supreme Court, which answered both questions in the
negative and affirmed dismissal of the complaint against Unocal.

California

Increase in State Withholding. State withholding for taxes increased on November 1, 2009. There
was a 10 percent mandatory increase on employee withholdings, a 0.6 percent increase in
supplemental wage withholding, and a 1.20 percent increase on wage stock options and bonus
payments.

Alternative Workweek Schedules. Under California Labor Code section 500 et seq., employers may
offer proposed alternative workweek schedules under which an employee can work up to 10 hours
per day without earning overtime, as long as the employee does not work more than 40 hours in a
week. Previously, Labor Code section 500 prohibited the option of an 8 hour work day in an
alternative workweek schedule, and also prohibited employees from rotating between different kinds
of alternative workweek schedules. Now, the language of section 500 has been amended to permit
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an eight hour day as a valid alternative schedule, and also to permit employees to rotate between
different schedules. In addition, the Division of Labor Standards Enforcement issued an opinion
letter stating that under some circumstances, an alternative workweek schedule may be in place for
less than a full year (e.g. during the summer months only).

California Civil Air Patrol Employment Protection Act: Effective January 1, 2010, employers with
more than 15 employees are required to provide not less than 10 days of leave per year for voluntary
members of the California Wing of the Civil Air Patrol to respond to an emergency operational
mission.

Prevention of Violence in Hospitals: California’s Health and Safety Code section 1257.7 was
amended, effective July 1, 2010, to require all licensed hospitals to annually conduct a safety and
security assessment.

Out of State Marriages. California’s Health and Safety Code section 1365.5 was amended, effective
January 1, 2010, to provide that a same-sex couple’s marriage that is valid in the state in which it was
contracted will receive the same rights in California as spouses, with the exception of the designation
of “marriage.”

Recent Case Law Decisions

Surveillance of Employees. Hernandez v. Hillsides, 47 Cal. 4th 272 (2009), holds that an
employee’s right of privacy does not prevent an employer from conducting covert video
surveillance that is limited in scope and for a legitimate business purpose, such as catching
employees who use office computers to view online pornography after business hours.

Claims Brought by Unions on Behalf of their Members. Amalgamated Transit Union, Local
1756, AFL-CIO v. Superior Court (First Transit, Inc.), 46 Cal. 4th 993 (2009), holds that
unions are barred from bringing unfair competition and Labor Code Private Attorney
General Act (PAGA) claims on behalf of their members.

Class Action Requirements. Arias v. Superior Court, 46 Cal. 4th 969 (2009), holds that class
action requirements do not need to be satisfied for class actions under PAGA, but they do
need to be satisfied under California's Unfair Competition Law.

Customer Nonsolicitation Agreements. The Retirement Group v. Galante, 176 Cal. App.
4th 1226 (2009), holds that customer nonsolicitation agreements are enforceable only for the
purpose of preventing former employees from using trade secrets misappropriated from
their former employer to solicit customers.

Accommodations. Scotch v. The Art Institute of California, 173 Cal. App. 4th 986 (2009),
holds that an employer is not liable for a failure to accommodate unless the employee shows
that a reasonable accommodation was available at the time the "interactive process" should
have occurred. The employee is not required to have identified the reasonable
accommodation during the interactive process, but once litigation begins, the employee has
the burden of showing a reasonable accommodation was available.

Pre-Lawsuit Separation Agreements Not Admissible. In Mangano v. Verity, Inc., 167 Cal.
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App. 4th 944 (2009), the California Court of Appeal held that a trial court judge properly
excluded evidence of an employer’s pre-lawsuit offer of a separation agreement. In that
case, the employee had filed a disability discrimination claim, and then was terminated.
Before he brought a retaliation claim, the employer offered a separation agreement. Even
though this offer was made before the retaliation suit, it was properly excluded from trial in
the retaliation case the employee later filed.

Tip Pooling. In Etheridge v. Reins International California, Inc., 172 Cal. App. 4th 908
(2009), the California Court of Appeal held that all employees in the chain of service,
including bussers, kitchen staff, dishwashers, and bartenders, and not just those who provide
table service, may share in a mandatory tip pooling policy.

Tip Pooling versus Team Tipping. In Chau v. Starbucks, 174 Cal. App. 4th 688 (2009), the
California Court of Appeal held that Starbucks shift “supervisors” could share in tips placed
in a collective tip box. The court explained that a collective tip box involved “team tipping,”
as opposed to tip pooling, which involves tips paid by a customer directly to an employee.
Because Starbucks allowed its employees to keep tips they received directly, Starbucks did
not engage in tip pooling, and supervisors could share in the tips received collectively by the
team.

Hostile Work Environment. In Roby v. McKesson, 47 Cal. 4th 686 (2009), the California
Supreme Court held that a supervisor’s “business and management” actions may be
considered in determining whether a plaintiff was subject to a hostile work environment.
The court also affirmed the right of an appellate court to review and determine the
constitutional maximum amount of a punitive damages award (rather than remanding to the
trial court for further determination).

Communications with Outside Counsel. In Costco Wholesale Corporation v. The Superior
Court of Los Angeles County, 47 Cal. 4th 725 (2009), the California Supreme Court held
that communications between an outside counsel and his or her corporate client advising
whether certain management positions are exempt from overtime are privileged — even if the
outside counsel gathers facts in the process of rendering advice, the attorney summarizes
those facts in written communications, and those facts are otherwise discoverable in
litigation.

Pending California Supreme Court Decisions

Meal Breaks. Two appellate decisions are currently pending before the California Supreme
Court that will determine an employer’s obligation with respect to meal breaks and the
burden of proof for a violation of California’s “meal break” law. Brinkley v. Public Storage,
167 Cal. App. 4th 1278 (2008); Brinker Restaurant Corporation v. Superior Court, 165 Cal.
App. 4th 25 (2008) held that employers only had to allow meal breaks, and not ensure
employees actually took meal breaks that were made available to them. These appellate
decisions are currently depublished pending a decision from the California Supreme Court.

Page 9



Connecticut

Family and Medical Leave Act

This act permits an employee to take unpaid family and medical leave (FML) to care for an
immediate family member or next of kin who is a current member of the U. S. military, National
Guard, or the reserves with a serious illness or injury received in the line of duty. The employee may
take up to 26 weeks of unpaid leave if the family member is: (1) undergoing medical treatment,
recuperation, or therapy; (2) otherwise in outpatient status; or (3) on the temporary disability retired
list for a serious injury or illness.

The act provides for 26 weeks of leave over a 12-month period under the private-sector FML law
and 26 weeks of leave over a two-year period under the state-employee law. Under both private and
state employee provisions, the employee's leave is permitted for a related armed forces member per
serious injury or illness incurred in the line of duty. Under the private-sector law, the 12-month
period begins on the first day of military caregiver leave.

The act incorporates the new military caregiver leave into existing provisions of FML laws for
private sector and state employees regarding written certification of medical need, intermittent leave,
and other items.

The act specifies that leave taken pursuant to private-sector FML does not run concurrently with a
transfer to “light duty” work in lieu of regular work duties under the Workers' Compensation Act.

Employment with Department of Developmental Services

This act permits the Department of Developmental Services (DDS) commissioner to require anyone
applying for a job with the department or a provider it licenses or funds to submit to a check of the
Department of Children and Families' child abuse and neglect registry. Existing law also requires
anyone applying for a job in a DDS program that provides direct services to clients to submit to a
state criminal history background check, and DDS policy requires private providers to establish
written policies requiring such checks for their job applicants.

Evidence of Workers’ Compensation Insurance for Contractors on Public Works Projects
The law requires applicants for a license or permit necessary to operate a business to present
“sufficient evidence” of compliance with the workers' compensation insurance coverage
requirements. This act allows applicants for licenses and permits issued by the Department of
Consumer Protection to meet the sufficient evidence requirement by providing the name of the
applicant's insurer, the policy number, and the effective coverage dates, certified as truthful and
accurate, as an alternative to presenting a hard copy of the insurance certificate. Prior law required
applicants to present a hard copy of a certificate of self-insurance issued by a workers' compensation
commissioner, a certificate of compliance issued by the insurance commissioner, or a certificate of
insurance issued by a stock or mutual insurance company.

Enforcement of Occupational Licensure Laws Defining Mill Wright Work

This act narrows the circumstances in which a municipality gets half the revenue from fines
collected for certain occupational violations. It also codifies a local building official's authority to
notify the consumer protection commissioner of anyone working at a building construction site
without the requisite permit or license.
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The act seeks to clarify the distinction between “heating, piping and cooling work” and “plumbing
and piping work” on the one hand and “millwright work” on the other. Under the act, (1) “heating,
piping and cooling work™ includes the installation of tubing and piping mains and branch lines up to
and including the closest valve to a machine or equipment used in manufacturing and (2) “plumbing
and piping work” includes the installation, repair, replacement, alteration, or maintenance of tubing
and piping mains and branch lines up to and including the closest valve to a machine or equipment
used in manufacturing. Neither type of work includes “millwright work,” which the act defines as
the installation, repair, replacement, maintenance, or alteration of power generation machinery or
industrial machinery, including the related interconnection of piping and tubing used in
manufacturing, but not the performance of any action requiring an occupational license.

Workers’ Compensation Premiums — Volunteer Ambulance Companies

This act requires the state-licensed workers' compensation risk rating organization to file with the
insurance commissioner, by October 1, 2009, a method of computing workers' compensation
premiums for volunteer staff of municipal or volunteer ambulance services that does not base the
premium primarily on the number of ambulances the service owns. The premium instead must be
based primarily on ambulance usage as determined by the estimated annual number of service call
responses. The new premium calculation applies to workers' compensation policies issued or
renewed on or after October 1, 2009.

The act defines a municipal or volunteer ambulance service as a volunteer organization or
municipality that the public health commissioner licenses to transport patients.

Employer Health Insurance Premium Payments for Terminated Employees

Under this act, an employer may elect to stop paying group health insurance premiums for an
employee and his or her dependents as of 72 hours after the employee quits or is terminated for any
reason but a layoff. It outlines requirements and conditions for employers and insurers. The act does
not apply if a collective bargaining agreement requires an employer to pay an employee's insurance
premiums after his or her termination.

Unlicensed Practice of Massage Therapy

This act makes it a class C misdemeanor for anyone to engage in the practice of massage therapy or
use the title “massage therapist,” “licensed massage therapist,” “massage practitioner,” “massagist,”
“masseur,” or “masseuse” without a license from the Department of Public Health. Prior law
required the license, but did not specify a criminal penalty for violators.

2 <<

Penalties for Violations of Personnel File Statutes

This bill makes several changes to the law banning employers from discriminating based solely on
gender in the amount of compensation paid to employees. The bill: (1) expands possible employer
defenses against gender wage claims; (2) permits, rather than requires, a court to order awards when
an employer is found to violate the law; (3) extends the period to make a claim of discrimination
from one to two years following a violation; (4) expands the whistleblower protections to include
those who testify or assist in a gender wage proceeding; (5) permits possible compensatory and
punitive damages for violations of the whistleblower protections; and (6) repeals the $200 fine for
each wage discrimination violation or for retaliatory action against an employee bringing a gender
wage complaint.

Under current law, the labor commissioner or an employee or group of employees can initiate
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gender wage claims in civil court regarding alleged pay discrimination for work performed by two or
more employees that requires equal skill, effort, and responsibility and is performed under similar
conditions. The bill specifies that an employee or employees can bring a civil action on his or her
own without going to the labor commissioner or if the labor commissioner declines to bring the
action.

It also allows an employee or employees to ask the court for legal and equitable relief in addition to
the other remedies. The labor commissioner does not have this option. Also, the bill eliminates the
commissionet's ability to seck reasonable attorney's fees and costs. But it does allow an employee to
seek attorney's fees and costs.

The bill allows a court to award back pay and compensatory and punitive damages in claims brought
by either the commissioner or an employee or group of employees.

This bill also subjects any employer, officer, agent, or other person who violates the provisions of
the Personnel Files Act to a $300 civil penalty for each violation. The Labor Department imposes
the penalty and can ask the attorney general to initiate a civil action to recover any unpaid penalties.

By law, when the attorney general helps recover penalties from violations of Chapter 557
(employment regulation regarding minors, people with disabilities, apprentices, family and medical
leave, certain employee rights, and other employment issues); Chapter 558 (various wage laws); and
workers' compensation insurance fraud, the money is credited to the Labor Department to use to
enforce the laws that generated the penalties. The bill authorizes personnel file penalties to be used
to support enforcement of the personnel file law or any of the other laws previously mentioned.

*House Amendment “A” specifies that the Labor Department may use penalties recovered under
the bill to enforce provisions of the Personnel Files Act.

*Senate Amendment “A” adds the provisions regarding the gender wage equity law.

Act Protecting Integrity of Connecticut OSHA Investigations

By law, a state or local public employee who notifies the labor commissioner of a potential
occupational safety and health violation or situation with an imminent threat of danger of physical
harm may ask to have his or her name removed from any record published, released, or made
available regarding the potential violation or danger. This act gives the same right to an employee
whose name is not part of the original complaint notice, but who at any time provides information
to the commissioner regarding the potential violation or danger.

Under the state Occupational Safety and Health Act (OSHA), once the commissioner receives such
a notice she may enter the workplace for an inspection without advance notice. Also, she may
compile, analyze, and publish, in either summary or detail form, all reports of information obtained
under this provision.

By law, the commissioner must adopt regulations necessary to carry out her responsibilities under
the state OSHA. Under the act, the provision regarding the right of an employee not named in the
original complaint to remain anonymous must be included in the regulations. Also, the act specifies
that the regulations must be in accordance with state OSHA and the Uniform Administrative
Procedure Act (UAPA).
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Flotida

On July 24, 2009, the Florida minimum wage rate increased to $7.25 per hour (minimum wage for
certain tipped employees became $4.23 per hour). This minimum wage now matches the federal
minimum wage which similarly increased to $7.25 per hour on July 24, 2009.

Through an amendment to the Military Affairs and Related Military Code that became effective on
July 1, 2009, members of the National Guard returning from state active duty cannot be discharged
by his/her ptivate or public employer for a petiod of one year except for cause. The returning
member is also entitled to the seniority he/she had at the time his/her state active duty commenced
and any seniotity he/she would have attained had he/she not been ordered into state active duty.
Fla. Stat. sec. 250.482. The amendment also added some exceptions with the burden of proof on
the employer.

Georgia

On February 17, 2009, President Barack Obama signed the American Recovery and Reinvestment
Act of 2009 (“ARRA”) into law. One of the most significant provisions of ARRA for employers
was the subsidy provided to employees who were terminated “involuntarily” between September 1,
2008 and December 31, 2009 for insurance provided under the Consolidated Omnibus Budget
Reconciliation Act (“COBRA”). The subsidy provisions contained in ARRA also apply to state
“mini-COBRA” continuation coverage that cover groups below the 20 employee threshold for
COBRA.

O.C.G.A. § 33-24-21.1, Georgia’s “mini-COBRA” statute, requires employers to provide three
months of continuation coverage to employees who lose their group coverage if the employee had
been continuously covered under the group plan for at least six months immediately prior to the loss
of coverage. In May 2009, Georgia amended its mini-COBRA law to include the subsidy provisions
contained in ARRA.  These amendments provide that employees who were terminated
“involuntarily” between September 1, 2008 and December 31, 2009, and their covered dependents,
are eligible to receive a subsidy of 65% of the premiums they are required to pay to maintain
insurance under any group health plan in which they had been participating at the time of
termination. Eligible individuals may extend their coverage and receive the premium subsidy for up
to nine (9) months. As provided by ARRA, the premium reduction is not available to individuals
that are eligible for other group coverage, such as Medicare. The statute also provides that those
persons who are not "assistance eligible individuals" under ARRA will not have their state
continuation coverage period lengthened, but remain eligible for a maximum length of continuation
coverage of three months.

On December 19, 2009, ARRA was amended by the Department of Defense Appropriations Act of
2010, extending the COBRA premium reduction eligibility period for two months until February 28,
2010 and increasing the maximum period for receiving the subsidy for an additional six months

(from nine to fifteen months). To date, Georgia has not taken any action to amend its mini-
COBRA law to reflect these amendments to ARRA.
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Idaho

In Robert Gray v. Tri-Way Construction Services, Inc., 147 Idaho 378, 210 P.3d 63 (2009), the
Idaho Supreme Court addressed a series of contract-related claims raised in a breach of employment
contract case dismissed by the trial court on summary judgment. In this case, the employee
negotiated a series of contracts regarding his salary and bonuses both before and after his
employment with the employer began, but no actual agreement was ever reached. The employee
resigned his position approximately five months into his employment, after bringing in two projects
that generated significant revenue to the employer. He sued on a series of theories including breach
of contract, statutory wage, equitable estoppel, quantum meruit and unjust enrichment. The trial
court dismissed all of the claims in favor of the employer. The Supreme Court reversed in part and
affirmed in part. It first held that the parties’ extensive negotiations meant they intended to create
an enforceable, written agreement. In the absence of such a final writing, there was no enforceable
contract. Correspondingly, the lack of an enforceable contract precluded the statutory wage claim.
However, the Court reversed and remanded on the question of whether there were general issues of
material fact on the employee’s quantum meruit and unjust enrichment claims. The Supreme Court
found that the conduct between the parties, the extensive negotiations, suggested that salary alone
was never intended to cover the reasonable value of the employee’s services. Similarly, the
employer’s offer of $60,000 to the employee after he resigned (an offer that was either rejected or
was revoked) along with the value of the projects that the employee brought in suggested that the
employer benefited from the employee’s services, thus precluding summary judgment on the unjust
enrichment claim. The holding suggests a higher bar on summary judgment in cases with similar
facts asserting quantum meruit and unjust enrichment claims.

This past year the Idaho Supreme Court also affirmed a trial court’s decision to grant a motion for a
directed verdict after a significant jury award in a case under the Age Discrimination in Employment
Act of 1967 (ADEA). In Joe Waterman v. Nationwide Mut. Ins. Co., 146 Idaho 667, 201 P.3d 640
(2009), the employee, a 51-year-old claims adjuster, was a long-term employee of the company who
began to experience performance issues after a transition in computer systems and claim handling
procedures. He eventually took a FMLA leave and his position was filled by a 41-year-old woman,
which the employee asserted was a constructive discharge. The employee sued under the ADEA
and a jury awarded him $700,000 in damages. However, the trial court granted the employer’s
motion for a directed verdict, finding that the plaintiff had failed to establish the required elements
of the age discrimination claim. The Supreme Court agreed, finding as the district court did,
contrary to the jury, that no adverse action occurred under the facts of the case. Here, the employee
cited two stray remarks suggesting ageism, which were insufficient to establish discrimination. He
also failed to establish that he was treated differently than other employees with respect to training
on the new computer systems. The employer also presented evidence that they attempted to assist
him in returning to a job after his FMLA leave was ending.

ITowa
L Complying with ICRA’s Prohibition Against Sexual Orientation Discrimination in Light of
Same Sex Marriage Decision
A. Confluence of Two Legal Developments
1. In 2007 the Iowa Civil Rights Act, Iowa Code ch. 216, was amended to make

it illegal to discriminate in employment (including the provision of benefits)
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on the basis of sexual orientation. In the past, however, this law arguably did
not require the provision of benefits to same sex partners of employees even
though the benefits were provided to opposite sex spouses because the
distinction was based on the fact that the same sex partners were not legally
married to the employee. In other words, the disparate treatment was based
on a legal difference, the absence of a legal marriage, and not the employee's
status as gay or lesbian.

2. On April 3, 2009, that legal distinction was eliminated by the recent Iowa
Supreme Court decision of Varnum v. Brien, 763 N.W.2d 862 (Iowa 2009). In
that decision, the supreme court held that the language in Iowa Code § 595.2
limiting civil marriage to a man and a woman must be stricken from the
statute, and that the remaining statutory language must be interpreted and
applied in a manner allowing gay and lesbian people full access to the
institution of civil marriage. Accordingly, under Iowa law there is no legal
difference between a same sex-couple who gets married and a heterosexual
couple who gets married.

3. Result of the convergence: If an employer now attempts to provide benefits
to spouses in an opposite-sex marriage but not to spouses in a same sex-
marriage, the only basis for doing so would be the employee's status as gay or
lesbian. In other words, the legal distinction justifying the disparate
treatment in the past no longer exists, and any disparate treatment in the
provision of benefits between same-sex and opposite-sex spouses is
prohibited by the Iowa Civil Rights Act.

B. Impact on Employers
1. The employer must carefully review any benefits provided to employees to
ensure that they are extended to same-sex married couples to the same extent
they are offered to opposite-sex married couples.

a. Examples:
(1) Bereavement leave
2) Tuition reimbursement
(3) Non-EMIA family leave
2. Review policies to ensure they prohibit discrimination on the basis of sexual
otientation (or gender identity).
3. Ensure training includes issues related to sensitivity for harassment or
disparate treatment on basis of sexual orientation (and gender identity).
a. Small example: If the department gets wedding gifts for opposite-sex

couples on their wedding, should do the same for same-sex couples
to avoid appearance of work-related bias.
1I. State Ledbetter Act
A. General- Iowa’s Version of the Ledbetter Act—Senate File 137
“Wage Discrimination in Employment”

1. The Wage Discrimination in Employment Act became effective July 1, 2009
and was added as a new section of the lowa Code at Section 216.6A.
2. The Wage Discrimination in Employment Act amends the Iowa Civil Rights

Act and was characterized by legislators as a carbon copy of the federal
Ledbetter Act. Yet, upon closer review the only two similarities are:
a. It covers all protected groups that the federal act covers (i.e. age, race,
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creed, color, sex, sexual orientation, gender identity, national origin,
religion, and disability.)

b. The finding of an unfair or discriminatory practice is found the same
way under state law as the federal law. It occurs when an individual
is subjected to or affected by the adoption or application of a
discriminatory pay decision or other practice, including each time
wages, benefits or other compensation is paid, resulting in whole or
in part from such a decision or other practice.

c. The rest of the Iowa Wage Discrimination in Employment law is
much broader in scope and more employee -friendly than the
Ledbetter Act. For example:

3. According to the new law, employers (who regularly employ four or more
non-family employees) will now be required to pay employees the same as
other employees who work:

4. “Within the same establishment for equal work on jobs, the performance of
which requires equal skill, effort and responsibility, and which are performed
under similar working conditions.”

5. An employer found to be paying wages to an employee at a rate less than the
rate paid to other employees in violation of the law may not try and remedy
the violation by reducing the wage rate of any employee.

6. The burden on the employee to prove his/her case is likely easier under the
state law. For example, an employee filing a claim may not have to show
proof of the employer’s intent to discriminate. (The new state law mimics
the federal Equal Pay Act which the Iowa Supreme Court has said not does
not require proof of intent.)

B. Affirmative Defenses for Employers Who Are Subjected to Claims

1. Payment of wages is made pursuant to a seniority system.

2. Payment of wages is made pursuant to a merit system.

3. Payment of wages is made pursuant to a system which measurers earnings by
quantity or quality of production.

4, Payment differential is based on ANY factor other than: age, race, creed,

color, sex, sexual orientation, gender identity, national origin, religion, or
disability of such employee.

C. Damages for Founded Violations—Iowa Code Section 216.15(9)

1. The remedies for violations of the Iowa law are much stiffer than the federal
Ledbetter Act.
2. If an employer is found to be in violation of the law, but the employer is not

found to have willfully violated the law in its dealings with the employee,
then the damages will include, but may not be limited to the following:

a. Coutrts Costs
b. Attorney Fees
C. An amount equal to two times the wage differential paid to another

employee compared to the complainant for the period of time for
which the complainant has been discriminated against.

D. If an employer is found to be in willful violation of the law, then the damages shall
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I11.

IV.

include, but may not be limited to the following:

a. Court Costs
b. Attorney Fees
C. An amount equal to three times the wage differential paid to another

employee compared to the complainant for the period of time for
which the complainant has been discriminated against.

Unlike the Ledbetter Act, which is retroactive only two years for back wage damages,
there is no two year limit on the payment of back wages under the Iowa law.
Therefore, employers are basically subject to open-ended liability.

Towa Code § 91A

A.

B.

They can not leave well enough alone. Recent History of Changes:

Effective July 1, 2008—Need prior written permission to send pay check (not pay

stub only) by mail.

1. “Upon written request by the employee, wages due may be sent to the
employee by mail. The employer shall maintain a copy of the request for as
long as it is effective and for at least two years thereafter.”

Effective July 1, 2009
1. Increases civil penalty from $100 for each violation to $500 per pay period
for each violation.
a. The commissioner may recover such civil money penalty according
to the provisions of subsections 2 to 5.
b. Any civil money penalty recovered shall be deposited in the general
fund of the state.
1 Response to Wal-Mart case in Minnesota where state got tens

of millions in penalty through settlement?

Other Statutory/regulatory changes:

A.

Towa Identity Theft Act—notification rules

1. Who It Applies To:

a. Any person or entity “who maintains or otherwise possesses personal
information on behalf of another” person or entity. Iowa Code §
715C.1.

b. Any person or entity “who owns or licenses computerized data that

includes a consumer’s personal information” and “that is used in the
course of the person’s [or entity’s] business, vocation, occupation, or
volunteer activities.” Iowa Code § 715C.1.

2. What It Requires:

a. If computerized data that includes consumer personal information is
breached, the person or entity who maintains or possesses that
information on behalf of another must immediately notify the owner
or licensor of the information if a consumer’s personal information
was included in the data breached.

b. If computerized data that includes consumer personal information is
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©)

2

3)

Q)

breached, the person or entity who owns or licenses the data must
give notice of the breach to the consumer(s) “in the most expeditious
manner possible and without unreasonable delay.

Definitions:

(@)

Breach: unauthorized acquisition of personal information
maintained in computerized form

*Does not include good-faith acquisition for a legitimate
purpose

(b) Consumer: A resident of the state of Iowa

(©) Personal Information: If not encrypted, redacted, or
otherwise made unreadable, the first name or first initial and
last name of an individual, combined with that individual’s
social security number; driver’s license number; other number
created or collected by the government; financial account,
credit card, or debit card number combined with any code
that provides access to a financial account; electronic
identifier or routing code combined with any code that
provides access to the a financial account; or unique
biometric data (e.g. fingerprint, retina image).
*Does not include information lawfully obtained from public
sources or from public records

Reasonable Delays:

a) Those consistent with the needs of law enforcement, upon
written request by law enforcement

(b) Those necessary to sufficiently determine contact information
of affected consumers

(©) Those necessary to determine the scope of the breach

(d) Those necessary to “restore the reasonable integrity, security,
and confidentiality of the data.”

Consumer notice must include:

(a) A description of the breach

(b) The approximate date of the breach

(©) The type of information obtained through the breach

(d) Contact information for consumer reporting agencies

(e) Advice to report suspected identity theft to law enforcement
or the attorney general

Methods of Providing Notice to Affected Consumers

(a) Written notice to last available address

(b) Electronic notice if the person’s or entity’s primary means of
communication with the relevant consumer is electronic

(©) Substituted notice, which is available if the person or entity

shows that the cost of notice is more than $250 and that the

number of consumers to be notified is greater than 350; or if

the person or entity does not have sufficient contact

information:

(@) E-mail

(i) Conspicuous notice or link to the notice on the
person’s or entity’s website
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(i)  Notification of major statewide media
3. Exception
a. Notice is not required “if, after an appropriate investigation or after

consultation with the relevant federal, state, or local agencies
responsible for law enforcement,” the person or entity determines
“that no reasonable likelihood of financial harm to the consumers
whose personal information has been acquired has resulted or will
result from the breach.”

b. “Such a determination must be documented in writing and the
documentation must be maintained for five years.”
4. Penalties for violation of the act may include any or all of the following:
a. Money damages paid to the attorney general on behalf of the
consumer
b. Court orders or injunctions that are necessary to stop any violation
C. Civil action for money damages

Iowa Smoke-Free Air Act
1. The Law
a. Smoking is prohibited:

@) In all public places;

2 In “all enclosed areas within places of employment including
but not limited to work areas, private offices, conference and
meeting rooms, classrooms, auditoriums, employee lounges
and cafeterias, hallways, medical facilities, restrooms,
elevators, stairways and stairwells, and vehicles owned, leased,
ot provided by the employer.” Iowa Code 142D.3 (2009).

3) In “[t]he seating areas of outdoor sports arenas, stadiums,
amphitheaters, and other entertainment venues where
members of the general public assemble to witness
entertainment events;”

@ In “Jo]utdoor seating or serving areas of restaurants;”

5) On public transportation or at public transportation stations

(0) On “[s]chool grounds, including parking lots, athletic fields,
playgrounds, tennis courts, and any other outdoor area under
the control of a public or private educational facility,
including inside any vehicle located on such school grounds;”
and

7 On “[t]he grounds of any public buildings owned, leased, or
operated by or under the control of the state government or
its political subdivisions, including the grounds of a private
residence of any state employee any portion of which is open
to the public,” except for the state fair grounds, prisons, and
National Guard facilities. Iowa Code § 142D (2009).

b. Smoking is not regulated (assuming smoke does not infiltrate areas
where smoking is prohibited):

(1) In private residences;

2 In hotel and motel rooms designated as smoking;

3 In tobacco stores;
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“) In private and semi-private rooms in long-term care facilities
if all occupants are smokers and request a smoking room;

5) In private clubs without employees and not open to the
public

(6) In outdoor areas that are places of employment, other than
those specifically mentioned above;

(7 In “[ljimousines under private hire; vehicles owned, leased, or

provided by a private employer that are for the sole use of the
driver and are not used by more than one person in the
course of employment either as a driver or passenger;
privately owned vehicles not otherwise defined as a place of
employment or public place; and cabs of motor trucks or
truck tractors if no nonsmoking employees are present;”

(8) In areas where a smoking cessation program or medical
research is carried out;
) In farm tractors, farm trucks, and implements of husbandry

when being used for their intended purposes; and
(10)  On gaming floors of casinos. Iowa Code § 142D 4.

What the Act Requires of Employers

a. Notification/Signage

b. All employers must notify all employees and all prospective employees of
the smoking prohibitions set forth by the Act;

C. All persons and entities with custody or control of a place where
smoking is prohibited must post at every entrance “no smoking”
signs;

d. A “no smoking” sign must be placed on every vehicle in which
smoking is prohibited, and that sign must be visible from outside the
vehicle; and

e. All persons or entities with custody or control over any place where
smoking is prohibited must remove all ashtrays from that place.
Towa Code § 142D.6.

Policing Regulated Areas

a. Any person or entity with custody or control of a place where

smoking is prohibited must inform any person smoking in such a
place that smoking is prohibited.

Anti-Retaliation

a.

An employer may not “discharge, refuse to employ, or in any manner
retaliate against an employee, applicant for employment, or
customer” because that person registers a complaint under the Act,
tries to prosecute a violation of the Act, or exercises any other right
under the Act. Iowa Code § 142D.7.

Enforcement of the Act

a.

b.

Any inspector who regularly inspects a public place subject to the Act
will also inspect for compliance with the Act;

An employee or a private citizen may bring a lawsuit to enforce the
Act;

Any person may file with the department of public health a
complaint about a violation of the Act;
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d. A court may grant an injunction to force a person or entity to comply
with the Act.

C. Volunteer Emergency Services Providers Job Protection Act
1. Definition:
a. Volunteer Emergency Services Provider: volunteer firefighter,

reserve peace office, emergency medical care provider, or other
person with volunteer emergency service duties who is not paid full-
time for the services (including during a declared disaster emergency
area). lowa Code § 100B.14(2) (2009).

2. What the Act Requires of Employers

a. An employer may not terminate an employee for joining a volunteer
emergency services unit; and
b. An employer may not terminate an employee who is absent from or

late to work because of volunteer emergency services duties if the
employee provides written notice that he is a member of the
volunteer unit. Iowa Code § 100B.14.

3. What the Act Allows Employers to Do

a. An employer may deduct from an employee’s pay for time absent
while performing volunteer emergency services duties;
b. An employer may request from an employee a written statement

from the supervisor of the volunteer unit confirming that during a
particular absence, the employee was performing volunteer
emergency duties;

C. An employee who misses work while performing volunteer
emergency services must notify his employer as soon as possible; and
d. “An employer shall determine whether an employee may leave work

to respond to an emergency as part of the employee's volunteer
emergency services provider duties.” Iowa Code § 100B.14.
4. Enforcement of the Act
a. An employee terminated in violation of the act may bring a lawsuit
for reinstatement, back pay, fringe benefits lost, and lost seniority,
and may recover attorney fees and costs. Iowa Code § 100B.14.

D. Extension of Unemployment Benefits (2009 Amendments)
1. Training Extension Benefits
a. What Individuals Qualify
1) An individual separated from a “declining occupation;” or
involuntarily separated as a result of a permanent reduction of
operations;
(a) A declining occupation is an occupation in which

there is a lack of demand for someone of the relevant
employee’s abilities and that lack of demand is
expected to continue, or an occupation that is
seasonal, when the relevant employee has no other
skills for which there is demand.
2 Who is in training with approval of the Director or in a job
training program under the Workforce Investment Act of
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1998 at the time regular benefits are exhausted, Iowa Code §
96.3(5) (2009); and
3) Who meets the following criteria:
(a) The individual’s training is for a high-demand or
high-technology occupation;
(b) The individual filed and drew regular unemployment
benefits on all possible claims under any law; and
(© The individual is enrolled in the required training and
is making satisfactory progress toward completing
that training. Towa Code § 93.5(b)(5).
2. Training Extension Benefits
a. Equal to 26 times weekly benefit amount
1) Weekly benefit amount is equal to weekly benefit amount for
the original unemployment claim
2 Are not denied for failure to accept work (but the employers
account is not charged in such case). Iowa Code §
96.3(5)(b)(4).
3. Part-Time Workers
a. An individual is a part-time worker if a majority of the weeks he
worked in his base period included part-time work;
b. Part-time workers are not required to be available for, seek, or accept
full-time employment. Iowa Code § 96.3(6)(b).
4. Alternative Base Period
a. Who Is Eligible
1) Individual who does not have sufficient wages in his base
period to otherwise qualify for benefits.
b. How the Alternative Base Period Is Calculated
1 The individual’s alternative base period is the last four
completed calendar quarters immediately preceding the first
day of the individual’s benefit year if such period qualifies the
individual for benefits.
C. Effect on Employers
1) Employers are charged in the ordinary matter for benefits
paid according to the alternative base period calculation

E. Extension of Government Veterans Hiring Preference (2009 Amendments)
1. The Law
a. With respect to government employment, veterans who are citizens

and residents of the United States are given preference over non-
veterans with the same qualifications. Iowa Code § 35C.1(1) (2009).

b. In all examinations and appointments for civil service jobs or for
promotion within the civil service, except police and fire chief,
veterans who are citizens and residents of the United States receive a
5% increase to their grades or scores, and an additional 5% if they
have a service-related disability. Such increases may not, however, be
determinative as to passing the exam. Iowa Code § 400.10.

C. With respect to civil service jobs, non-veteran applicants who are
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residents of Iowa must be given equal opportunity for an interview as
non-resident veteran applicants.
2. What Has Changed

a. The veteran’s preference now applies to all veterans who are citizens
and residents of the United States.
b. Before the 2009 Amendments, the veterans preference applied only

to veterans who lived in and were citizens of lowa.

V. Employment Contracts

A.

Issue: Can a court determine whether “cause” existed under an employment
contract or must it defer to the employer’s determination as to whether cause
existed.

1. Answer: The court can make that determination, without deferring to the
employer’s judgment, when the definition of cause is sufficiently defined.
Kern v. Palmer College of Chiropractic, 757 N.W.2d 651 (Iowa 2008).

2. Holding: Where the employer defined “good cause” in an employment
contract, the court held “[t]he contract language thus established a standard
that is sufficiently definite to allow a fact-finder to determine whether Palmer
has “good cause” to support the termination of Kern’s employment. . ..
Notwithstanding the policy arguments advanced by courts according
deference to the employer’s prerogative, we conclude employment contracts
like the one at issue in this case providing specific definitions of ‘good cause’
are not so different from other contracts as to justify a legal construct
favoring the employer’s interests over those of employees.”

a. In this case, the definition of “cause” was: “willful failure to perform
the duties of the position to which the faculty member is assigned
and/or willful performance of duty below accepted standards.”

3. Rejected majority position: lowa Supreme Court recognized that the majority
of state courts view employment contracts as fundamentally different from
other contracts, and grant employers great deference in making cause
termination decisions. Under the majority position’s objective
reasonableness standard, the judicial fact-finder determines only whether the
cause claimed by the employer for termination was “a fair and honest cause
ot reason, regulated by good faith on the part of the party exercising the
power,” based on facts supported by substantial evidence and reasonably
believed by the employer to be true, and not for any arbitrary, capricious, or
illegal reason. The Iowa Supreme Court rejected this standard and adopted a
more pro-employee approach previously adopted by the Michigan Supreme
Court.

4. What was not decided: The Court did not decide whether a more deferential
standard would be applied if the contract allowed termination “for cause”
but did not define the standard to be applied by the fact-finder.

5. Impact on employers:
a. Remove “cause” standards in contracts and handbooks, and revert to
termination “at-will.”
b. Draft employment contracts which not only define cause but also

specifically give discretion to employer to determine whether that
definition is met and expressly allow the court to only review under
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the objective reasonableness test.

C. Draft employment contracts which do not define “cause” and
expressly give discretion to employer to determine if cause is met.
d. If forced to litigate a “for cause” case under the Iowa Supreme

Court’s standard, employer will need to prove existence of cause to
jury, without relying on any hearsay, etc., upon which they likely
relied in the first instance.

B. Issue: Can an individual decision maker who discharges an employee be found liable
for interfering with an employee’s contract with the employer under an intentional
interference standard?

1.

Answer: Yes, if the decision maker achieves the discharge through conduct
that is dishonest, fraudulent, malicious, or otherwise wrongful. Kern v. Palmer
College of Chiropractic, 757 N.W.2d 651 (Iowa 2008).

VI.  Wrongful Discharge in Violation of Public Policy
A. Issue: Can an administrative regulation be a source of public policy to restrict the
rights of an employer in Iowa to discharge an at-will employee?

1.

Answer: Yes. Jasper v. Nizam, 764 N.W.2d 751 (Iowa 2009)

a. To support the tort, the administrative regulation must “state a clear
and well-defined public policy that protects an activity in the same
way as a statute must state a clear and well-defined public policy.”

1 It must relate to public health, safety, or welfare and

Express a substantial public policy in a way that furthers a specific legislative

expression of policy.

A policy sought to be derived from an enactment must affect a public

interest so that the tort advances general social policies, not internal

employment policies or individual interests.

a. The regulation must be adopted pursuant to a delegation of authority
in a statute that seeks to further a public policy.

Elements of Cause of Action:

a. Existence of a clearly defined public policy that protects employee
activity
1) Policy can now be based on regulation
2 Type of Regulations that May give Rise to Cause of Action:

(a) Raising issue about student to child ratio in day care
as outlined in regulations: Jasper v. Nizam, 764 N.W.2d
751 (Iowa 2009)

b. The public policy would be jeopardized by the discharge from
employment

c. The employee engaged in the protected activity, and this conduct was
the reason for the employee’s discharge; and
1 Engage in protected activity by reporting violation OR

refusing to violate.

d. There was no overriding business justification for the termination.
Damages Available
a. Personal: emotional distress
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VIIL.

1) Broad ranges of acceptable recovery discussed. Factors
include:
(a) Length of employment
(b) Compeatibility of the worker in the employment
(©) Age and employment skills of the worker

(d) Span of time necessary to become reemployed
(e) Nature of the wrongful conduct involved
€] Single act of wrongful discharge in low range
of severity
(i) District Court did not abuse discretion in

tinding $100,000 too high.

(ii1) Supreme Court put $50,000 as high end when
single act of discharge, short tenure, short job
search, no medical evidence of distress.

6y Severity and persistency of the emotional distress
Property: economic loss such as wages and out-of- pocket expenses
1) Must be causally related — rent related to rental of home from

employer not covered if not part of employment agreement
Punitive Damages: Available but not if first time specific regulations
are being used as basis for tort

B. Issue: Can a Corporate Officer be individually responsible for the tort of wrongful
discharge in violation of public policy?
Answer: Yes. Jasper v. Nizam, 764 N.W.2d 751 (Iowa 2009)
Rationale: Tort law “concerns liability imposed by society for acts by
individuals deemed to be undesirable in society. The tort seeks to encourage
responsibility for individual behavior. . .. The purpose of the tort will clearly
be better served if corporate decision makers are held to the same standard
of responsibility imposed on corporate actors for other tortuous conduct.”
Limitation: Particular holding limited to “individual officers of a corporation
who authorized or directed the discharge of an employee for reasons that
contravene public policy.”

1.
2.

a.

But.... Rationale suggests it will reach further into corporate chain of
command

C. ISSUE: Can complaining about an IOSHA violation give rise to a wrongful
discharge claim and does the statutory retaliation provision in IOSHA preclude
bringing the claim in Court?

1. Answer: Yes and No, respectively. George v. D.W. Zinser Company, 762
N.W.2d 865 (Iowa 2009)
a. IOSHA'’s anti-retaliation provision establishes the public policy
necessary to support a wrongful discharge claim
b. IOSHA’s anti-retaliation provision is permissive, such that it does not
preclude a plaintiff from seeking a common law wrongful discharge
claim based thereon.
Drug Testing
A. Issue: Will anything short of strict compliance with the notice provision of Iowa’s

Drug Testing Law § 730.5 survive judicial scrutiny?
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B. Answer: Yes; if the employer’s actions fall short of strict compliance but nonetheless
accomplish the important objective of providing notice to the employee of the
positive test result and a meaningful opportunity to consider whether to undertake a
confirmatory test, the employer’s conduct will substantially comply with the statute.
Sims v. NCI Holding Corp., 759 N.W.2d 333 (Iowa 2009).

1. Prompt oral notice of the right to a confirmatory test is not substantial
compliance because it fails to convey the message that the notice is
important.

2. Written notice several months after the oral notice is not substantial
compliance either, especially where the notice is provided after a lawsuit is
filed.

C. Remedies:
1. Back pay, punitive damages, or reinstatement is not an available remedy for a

violation of section § 730.5 if the plaintiff’s employment was not adversely
affected by an erroneous test result, as in this case where a confirmatory test
is eventually performed and confirms the initial positive result.

2. A Court may award attorneys fees and court costs for the plaintiff if the
employer did not substantially comply with the notice requirements of the
act, even if the plaintiff’s employment was not adversely affected by an
erroneous test result.

IMPORTANT: These materials are designed for informational and educational purposes only.
They are not intended to be considered or relied upon as legal advice. These materials are designed
as a general discussion and do not address all components or technical requirements of the laws
discussed. Employment laws, regulations, and court decisions constantly evolve over time. Each
situation also depends substantially on the facts involved. Please consult your attorney should you
need specific legal information or legal advice.

Maryland

Notable Legislation
Unemployment Insurance Benefits Extended to Part-Time Workers. Previously, Maryland
workers could only access unemployment benefits if they were working full-time work.
Unemployment insurance benefits are now available to part-time workers who work at least
twenty (20) hours per week.

Amendments to the Maryland Flexible Leave Act (“MFLA”). The MFLA generally entitles
Maryland employees to use any accrued paid leave for the illness of an immediate family
member.  The amendments clarified several key terms left undefined in the original
emergency legislation including: “employee,” “employer,” “child,” “parent,” and “leave with

2

pay.

Expansion of Maryland’s Disability Discrimination Statute. This new statute codifies
existing regulations, which, among other things, expand the statutory definition of
“disability” to include “a record of having a physical or mental impairment” and “being
regarded as having a physical or mental impairment.”
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The Workplace Fraud Act of 2009. This statute creates a presumption that work performed
in the construction and landscape industries is performed by employees, and not
independent contractors.

Maryland’s Lily Ledbetter Fair Pay Restoration Act. This act mirrors the federal act and
provides that the clock starts running, for statute of limitations purposes, each time wages
are paid, when the payment results from a discriminatory compensation practice, regardless
of when that practice was first implemented.

Notable Court Decisions

Obesity as a Disability under the ADA.  The U.S. District Court for the District of
Maryland (the “Court”) appeared to adopt the holding of the U.S. Court of Appeals for the
Fourth Circuit that obesity will be a disability under the Americans with Disabilities Act
(“ADA”) only when the obesity is a symptom of an underlying physiological condition.
Even so, the obesity must substantially limit a major life activity. According to the Court,
impairments such as sleep apnea, high blood pressure and an inability to walk long distances
do not rise to the level of making a person “disabled.” See Hill v. Verizon, 2009 U.S. Dist.
LEXIS 59786 (D. Md. 2009).

Employer’s Failure to Provide Harassment Procedures Results in Liability. The Court held
that under Title VII of the Civil Rights Act, as amended, an employer will be charged with
“constructive knowledge” of coworker harassment when the employer fails to provide
reasonable procedures for victims to register complaints. Previously, the Court had adopted
the standard that an employer is liable for co-worker harassment if the employer “knew or
should have known about the harassment and failed to take effective action.” See EEOC v.
Xerxes Corp., 2009 U.S. Dist. LEXIS 110717 (D. Md. 2009).

Employee’s Reliance on Supervisor’s Promise of Rehire is Unreasonable. The Court held
that an employee may not reasonably rely on a supetvisot’s verbal promise that he/she will
be rehired following a leave, when the employer has a handbook cleatly establishing that all
employment is “at will.” See Eichelberger v. Sinclair Broadcasting Group, Inc., 2009 U.S.
Dist. LEXIS 62690 (D. Md. 2009).

No Wrongful Discharge Exception for “Hate Crimes.” The Court held that the violation of
Maryland’s hate crimes statute does not create a cause of action for wrongful discharge. In
this case, the plaintiffs sued for wrongful discharge arguing that the employer fire company
violated Maryland’s hate crimes statute. Despite the fact that employees of the fire company
allegedly violated the statute by using racially offensive language, forcing the employee to
quit, the alleged violation of the hate crimes statute did not create an exception to the
employment at will doctrine. See Hammond v. Taneytown Volunteer Fire Co., 2009 U.S.
Dist. LEXIS 95183 (D. Md. 2009).

Denial of Bonus is Not an Adverse Act. In, the court held that “an employer’s reprimands
and the withholding of a discretionary bonus do not represent adverse employment actions.”
Only ultimate employment decisions such as hiring, granting leave, discharging, promoting
or compensating will support a Title VII action. See Floyd v. U.S. Department of
Homeland Security, 2009 U.S. Dist. LEXIS 99865 (D. Md. 2009).
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Massachusetts

Punitive Damages — Standards Clarified

In its decision in Haddad v. Wal-Mart, the Supreme Judicial Court clarified the standards for juries
to consider in awarding punitive damages in discrimination cases. Proof of an intentional violation
alone is no longer sufficient to merit a punitive damage award. Instead, the defendant’s behavior
must be “particularly outrageous or egregious.” To determine whether or not conduct is sufficiently
outrageous or egregious to warrant punitive damages, the fact-finder should consider the following
factors:

1. whether there was a conscious or purposeful effort to demean or diminish the class
of which the plaintiff is a part (or the plaintiff because he or she is a member of the
class);

2. whether the defendant was aware that the discriminatory conduct would likely cause

serious harm, or recklessly disregarded the likelihood that serious harm would arise;

3. the actual harm to the plaintiff;

4. the defendant’s conduct after learning that the initial conduct would likely cause
harm;

5. the duration of the wrongful conduct and any concealment of that conduct by the
defendant.

Wage Act Violations — Mandatory Treble Damages

By statute, employers now found in violation of the Massachusetts Wage Act are subject to
mandatory treble damages. Good faith is no longer a defense to triple damages. All prevailing
plaintiffs will be awarded triple damages.

Michigan

In an important decision benefitting employers, the Michigan Court of Appeals ruled that employees
are only protected under the Michigan Whistleblowers Protection Act if they report or attempt to
report a violation of an actual law. Employees who report violations of suspected laws simply are not
protected. Debano-Griffen v. Lake County, 2009 WL 3321510, COA Doc. No. 282921 (Mich. App.
2009).

For the 2009 tax year, many Michigan employers will not receive the usual full FUTA tax credit
because the state has had outstanding federal loans for two years. The reduction will be 0.3% this
year, which means that Michigan employers, except Indian tribes, nonprofit organizations and
governmental entities, will pay a FUTA tax of 1.1% instead of 0.8%. If the loans remain unpaid, an
additional 0.3% credit reduction will be added for the 2010 tax year. It is due on the Federal Form
940 by January 31, 2010.

Page 28



Mississippi

Wrongful Discharge

Mississippi is an employment-at-will state. However, the Mississippi Supreme Court has created
limited exceptions to the employment-at-will rule. In MeArmn v. Allied Bruce-Terminix Co., Inc., 626
So.2d 603 (Miss. 1993), the Court held: “(1) an employee who [is discharged for] refus[ing] to
participate in an illegal act . . . shall not be barred by the common law rule of employment at will
from bringing an action in tort for damages against his employer; (2) an employee who is discharged
for reporting illegal acts of his employer to the employer or anyone else is not barred by the
employment at will doctrine from bringing action in tort for damages against his employer.”

In DeCarlo v. Bonus Stores, Inc., 989 So.2d 351 (Miss. 2008), the Court essentially broadened the reach
of MeAm for employers, but exempted individual defendants from liability for such claims.

DeCarlo was employed by Bonus Stores as its vice-president of store operations. Jimmy Schafer was
the president and chief executive officer of Bonus. Schafer also owned a fifty-percent interest in
Retail Services, Inc., which sold refurbished fixtures to Bonus. During an investigation into Bonus’
lack of profitability, DeCarlo became suspicious that Retail Services may have been billing Bonus for
fixtures which were never delivered. DeCarlo reported his findings to Guy Heyl, Bonus's chief
financial officer and secretary to the board of directors. According to DeCarlo, he was harassed and
ultimately discharged in retaliation for reporting his suspicions.

DeCarlo filed suit against Bonus, Schafer and William Fields, a member of Bonus’ Board of
Directors. DeCarlo claimed that he was discharged for reporting illegal acts and asserted a MeAm
wrongful termination claim against all three defendants. The United States District Court for the
Southern District of Mississippi held that found that the MeArm exception applied only to reporting
illegal acts of the employer as opposed to illegal acts “of a co-employee, not attributable to the
employer.” Because DeCarlo reported illegal acts of Schaffer, a co-employee, that were not
attributable to Bonus, the Court granted summary judgment to the Defendants.

On appeal, the United States Court of Appeals for the Fifth Circuit certified two questions to the
Mississippi Supreme Court: (1) whether the MeAm exception applies to a report of illegal acts of a
co-employee, and (2) whether individual liability existed for the tort of wrongful discharge.

The Mississippi Supreme Court held: (1) an employee can pursue a MeAm wrongtul discharge claim
for discharge in retaliation for reporting a co-employee’s illegal acts that relate to the employer's
business, and (2) no individual liability exists for the tort of wrongful discharge when an individual
defendant acted in the course and scope of his or her employment when participating in the
discharge giving rise to the claim.

Hazardous Workplace Conditions

The Mississippi Supreme Court recently handed down an important decision concerning
compensation for workplace injuries. In Franklin Corp. v. Tedford (Miss. No. 2007-CA-01454-
SCT), the Court discussed the type of employer conduct that destroys the protection of the
exclusive remedy defense provided under the Mississippi Workers” Compensation Law (“the Act”).

Pauline Tedford and several other production line employees filed suit against their employer,
Franklin Corporation (a Mississippi furniture manufacturer), for injuries sustained using a toxic
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adhesive product during the course and scope of their employment. The Mississippi Supreme Court
upheld a jury verdict in favor of the three employees, including an award of $1.9 million in actual
damages and $5 million in punitive damages.

The Mississippi Supreme Court found that the plaintiffs presented sufficient evidence for the jury to
find that the employer acted with actual intent to cause battery and emotional distress to the glue
line employees, which defeated the exclusive remedy defense. The employees’ evidence included
testimony that management: ignored repeated complaints about the product’s fumes; failed to
provide requested protective gear; removed manufacturer safety bulletins regarding exposure risks of
the product from employee work areas; and concealed safety reports that indicated overexposure
and recommendations for adequate ventilation.

Missouri

There are several significant cases from the Missouri Supreme Court pertaining to employment
issues.

Employment Discrimination Claims Under Missouri Human Rights Act

In Hill v. Ford Motor Co., 277 S.W.3d 659 (Mo. banc 2009), the Missouri Supreme Court held for
the first time that claims for retaliation brought under the Missouri Human Rights Act (“MHRA”)
are analyzed in the same manner as other types of discrimination claims brought under the MHRA.
Missouri law differs from federal, and the burden shifting analysis first adopted in McDonnell
Douglas Corp. v. Green, cannot be used to determine whether summary judgment is appropriate in
an MHRA claim. According to Daugherty v. City of Maryland Heights, 231 S.W.3d 814 (Mo. banc
2007), a plaintiff may overcome summary judgment in an MHRA retaliation case by simply
presenting evidence that the protected activity was a contributing factor to the adverse employment
action. The Hill Court went on to validate the holdings of several prior court of appeals decisions
that individual supervisors may be sued under the MHRA. Finally, the court remanded the case
back to the trial court to assess the validity of the supervisor’s argument that he should be dismissed
because he was not specifically included in the charge of discrimination. The Supreme Court
directed the trial court to consider whether factors permitting suit to proceed against the supervisor,
despite failure to join him in the administrative portion of the proceeding are satisfied. The factors
include: (1) whether the role of the unnamed party could through reasonable effort by the
complainant be ascertained at the time of the filing of the EEOC complaint; (2) whether under the
circumstances, the interests of a named party are so similar to the unnamed party’s that for the
purpose of obtaining voluntary conciliation and compliance it would be unnecessary to include the
unnamed party in the EEOC’s proceedings; (3) whether his absence from the EEOC proceedings
resulted in actual prejudice to the interests of the unnamed party; and (4) whether the unnamed
party has in some way represented to the complainant that his relationship with the complainant is
to be through the named party.

Public Policy Exceptions to Employment at Will Doctrine Claims

In Fleshner v. Pepose Vision Institute, SW.3d ___ S.C. 90032 (Feb. 9, 2010), the Missouri
Supreme Court officially recognized the public policy exception to the employment at will doctrine,
commonly referred to as “whistle blower” claims. In addition, case law out of various courts of
appeals used the exclusive causal relationship standard, which required the plaintiff to prove that the
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sole canse of a termination was the employee’s refusal to perform an illegal act, or the reporting of
wrong doing or violations of law to other persons. The Fleshner Court rejected the exclusive
causation standard, and held that the plaintiff need only prove that his or her protected activities
were a “contributing factor” to the termination. Finally, the plaintiff argued that her termination
was due to reporting violations of the Fair Labor Standards Act to the Department of Labor. The
court held that the FLSA did not pre-empt her wrongful termination claim.

In Margiotta v. Christian Hospital Northeast Northwest, S.W.3d No. S.C. 90249 (Feb. 9,
2010), the plaintiff who was a hospital medical technician, alleged that he was terminated for

continuously reporting incidents of safety violations pertaining to patient care to his supervisors. He
had reported to his supervisors that patients were being left unattended in hospital hallways, that the
hospital would use only one orderly to transfer a patient from the stretcher to the CT scanning table
which led on one occasion to a patient to fall; and that a pregnant woman underwent a CT scan. He
cited to Federal and Missouri regulations which stated that a patient has a right to receive care in a
safe setting to support his claim. The court held that a wrongful discharge action must be based on
a constitutional provision, a statute, or a regulation or rule promulgated by a governmental body. A
vague or general provision, statute, regulation or rule cannot successfully be used to support a
wrongtul discharge claim because the use of vague or general laws would force courts to decide on
their own what public policy requires. Further, the employee must report serious misconduct to
successfully maintain an action for wrongful discharge. The court held that the plaintiff’s reports of
misconduct to his supervisor in this case did not constitute the type of protected activity that would
support a wrongful discharge claim based upon public policy.

In Keveney v. Missouri Military Academy, S.W.3d , No. S.C. 89925 (Feb. 9, 2010),
plaintiff was a teacher who was employed pursuant to a written employment contract which
provided that he could be terminated for cause. He alleged that he was terminated for his insistence
that his superiors report to the Division of Family Services evidence that a student was physically
abused. The court extended the availability of a claim for wrongful discharge that is against public
policy to contract employees as well. Prior to Keveney, wrongful discharge against public policy
claims could only be pursued by employees at will.

Nebraska

In 2009, labor and employment law experienced great changes at both the state and federal levels.
At the federal level, several significant labor and employment laws became operative, including the
ADA Amendments Act, Genetic Information Nondiscrimination Act, the Lilly Ledbetter Fair Pay
Act, as well as significant changes to the Family Medical Leave Act and Employee Retirement
Income Security Act. The new and amended federal laws, along with several significant U.S.
Supreme Court decisions, will greatly reshape the field of labor and employment law.

In Nebraska, 2009 also produced several noteworthy changes in labor and employment law. In
April of 2009, Nebraska Governor Dave Heineman joined 13 other states that had already passed 19
bills addressing immigration in the workplace when he signed Legislative Bill No. 403. In short, LB
403 requires certain employers in the government and public sector to verify employment eligibility
of all new employees before hire. The list of government and public employers includes state
agencies, political subdivisions, public contractors and/or subcontractors contracting to perform
work for the State of Nebraska, and all employers applying for tax incentives.
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The Nebraska Legislature also passed two other noteworthy labor and employment related laws in
2009. The first is Legislative Bill No. 630, an amendment to the Nebraska Workers” Compensation
Act, which effectively eliminates the requirement that parties obtain Court approval of settlements,
and also creates a new fraud exception to the finality of settlements. The second is Legislative Bill
No. 551, which requires employee insurance benefit programs to expand coverage to child
dependents. Under this bill, an insured can elect to continue coverage for a covered child until the
child marries, leaves residency in Nebraska, receives coverage under another health plan, or turns 30
years old.

The Nebraska Supreme Court and the Eighth Circuit (where Nebraska sits) have also issued several
significant labor and employment law opinions in 2009. In a controversial Nebraska Supreme Court
decision, the Court reversed an arbitration award under a union collective bargaining agreement for
being contrary to public policy. See State v. Henderson, 277 Neb. 240, 762 N.W.2d 1 (2009). The
Court ordered that the arbitration award, which reinstated a State Patrol trooper who had joined a
group affiliated with the Ku Klux Klan, be vacated as contrary to public policy because the trooper’s
membership would severely undermine public perception about the State Patrol’s commitment to
equal enforcement of the law.

The Eighth Circuit has also begun to address the new federal labor and employment statutes, listed
above, including the ADAAA. Because the ADAAA seeks to broaden the coverage of the ADA
with regard to which employees are qualified as “disabled,” the new issue for courts to address is the
scope of “reasonable accommodations” provided by employers. The EEOC takes a broad view of
the employer’s duty to reasonably accommodate employees with impairments. Until now, the
Eighth Circuit has held that an employer’s policy of hiring the best qualified applicant, regardless of
disability, is consistent with the ADA’s duty to accommodate. See Huber v. Wal-Mart Stores, Inc.,
486 F.3d 480 (8th Cir. 2007). The EEOC is attempting to broaden this scope. The upcoming year
will undoubtedly provide very insightful decisions from federal courts, including the Eighth Circuit,
that interpret the coverage and scope of the ADAAA, along with the other labor and employment
laws put into effect in 2009.

New Hampshire

Notable Legislation
WARN Act. The state’s Worker Adjustment and Retraining Notification (WARN) Act requires
employers with 75 or more employees to give 60 days’ notice of a mass layoff.

Workers” Compensation. The Legislature increased the death benefit from $5,000 to $10,000 for
burial expenses of fatally injured workers.

Same-Sex Marriage. This statute legalizes same-sex marriage and recognizes out-of-state same-sex
marriages and civil unions. Prior to the passage of this legislation, the state recognized civil unions.

Same-sex couples in civil unions will be considered automatically be considered married January 1,
2011.

Notable Case Law Decisions
Employer Liability. The New Hampshire Supreme Court held that the adoption of an internal
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workplace policy to deal with situations involving an impaired employee did not create a duty to
protect the general public (non-employees). Everitt v. G.E. Corp., 797 A. 2d 760 (N.H. 2009).

Workers’ Compensation. The court ruled that employers are not required to pay workers’
compensation benefits for a work injury when the employee has a history of similar injuries or a
related medical condition unless the employee can prove “medical” and “legal” causation. The
court’s ruling replaced the “stability and trauma” analysis for preexisting injury or medical condition
cases. Appeal of Redimix Cos. Inc., 969 A. 2d 474 (N.H. 2009).

Workers” Compensation. The New Hampshire Supreme Court ruled that a volunteer who provides
services without an expectation of payment is not an “employee” entitled to workers’ compensation
benefits. Appeal of Roderick Jenks, 158 N.H. 174 (2009).

Wrongful Termination. The New Hampshire Supreme Court ruled that, as a matter of law, no
public policy supports an employee “protecting his off-duty time” from employment requirements.
The plaintiff, a sheriff’s deputy, argued that it was against public policy for the sheriff’s department
to fire him for conduct that violated the department’s “personal behavior rule” that applied to an
officer’s conduct at all times. The court rejected this argument, as well as the plaintiff’s argument
that public policy supported his determination not to “lie” to protect his job. “An employee’s
expression of disagreement with a management decision” is likewise not protected by public policy.
MacKenzie v. Linehan, 969 A. 2d 385 (N.H. 2009).

New Jersey

Statutes:

December 20, 2007, Gov. Corzine signed the Millville Dallas Airmotive Plant Job Loss Notification
Act (“NJ Warn”). NJ Warn provides worker protections that are different than and in addition to
the Federal Warn Act. This law is designed to combat the “take-the-money-and-run” plant closings
and mass layoffs. NJ Warn requires NJ employers with 100 or more full-time employees to provide
60 days written notice of plant closings or mass layoff. NJ Warn also sets penalties for violations at
a greater level than the federal counterpart law, the Worker Adjustment and Restraining Notification
(“WARN”) Act, 29 US.C. §2101, et seq.  Note: If a NJ] WARN event also triggers the Federal
WARN, the notice must comply with both sets of requirements.

Events that Trigger WARN Coverage:

Termination or Transfer of Operations: A transfer of operations or a termination of
operations during any continuous period of 30 days which results in the termination of
employment of 50 or more full-time employees.

Mass Layoff: Reduction in force which results in the termination of employment at an
establishment during any 30-day period for 500 or more full-time employees or for 50-499
full-time employees representing 33% or more of the full-time employees at the
establishment.

Written notice must be provided to

The employee;
The Commissioner of Labor and Workforce Development;
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The chief elected official of the municipality where the establishment is located; and
Any collective bargaining units of the employees at the establishment

The notification form for employers to use was revised in 2009. The new notification form
requires the identification of the employer’s industry and requests the titles of the employees
to be laid off as well as the number of terminated employees in each title. This form must be
submitted electronically to the NJDOL.

Potential damages
If the employer fails to provide an employee with the required notification, the
employer must pay each employee “severance pay equal to one week of pay for each
full year” the employee worked for the employer.

New Jersey Family Leave Act
Provides eligible employees with up to six weeks of family leave benefits to care or a
newborn or newly adopted child, or to care for a child, spouse, domestic partner, civil union
partner or parent with a serious health condition. Employees will be able to collect this
“insurance” starting July 1, 2009.

Employers electing to participate in the state plan must begin deducting contributions for
Family Leave Insurance Benefits from employees’ wages on January 1, 2009.

Notice required

Employee who seeks leave to care for a newborn or newly adopted child must give
her employer a minimum of 30 days notice.

Employee who seeks leave to care for a family member with a serious health
condition must provide notice in a “reasonable and practicable manner”

Emergency Rule Regarding Law Enforcement Officers and Firefighters Adopted to Allow
Personnel Management Flexibility; A-3481/S-1336, Effective June 1, 2009

Governor Jon Corzine signed into law Legislation which provides certain protections for
suspended law enforcement officers and firefighters to regain their pay status when appeals
of termination are not resolved within 180 days. The law provides that if a law enforcement
officer or firefighter is suspended without pay for charges other than criminal conduct, a
final determination on the officer or firefighter’s suspension and termination must be
rendered within 180 calendar days. If a final determine is not rendered within 180 days, the
officer or firefighter shall, beginning on the 181st day, begin to receive the base salary that
was being paid at the time of the suspension and shall continue to do so until a final
determination on the officer’s or firefighter’s termination is rendered.

Recent New Jersey Case Law

Hostile Wotrk Environment:
Comments made in the work environment not enough to establish a prima facie case of
Hostile Work Environment.
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In the matter of Cutler v. Dorn, 196 N.J. 419 (2008), the plaintiff alleged religious
discrimination. Plaintiff was Jewish and alleged that supervisors made comments
and “jokes” about “Jews” while in his presence, culminating in a statement
referencing “those dirty Jews.” The Court held that calling such conduct “teasing”
“undervalues the invidiousness of these stereotypic references and demeaning
comments that were directed at Cutler or said in his presence.” Viewing comments
in a vacuum does not provide a properly objective assessment of their cumulative
effect. Therefore, a jury could properly find from the comments a violation of the

New Jersey Law Against Discrimination (NJ LAD).

(13

Employer can be held liable for negligent failure to have effective and well-publicized sexual
harassment policies

In the matter of Cerdeira v. Martindale-Hubbell, 402 N.J. Super. 486 (App. Div.
2008), the plaintiff was subjected to sexual harassing conduct by a co-worker who
was not a supervisor. Plaintiff failed to report the conduct to company officials.
Plaintiff alleged, among other things, that the employer was liable for negligence
under the NJLAD for failure to maintain an appropriate and well-publicized anti-
sexual harassment policy. The appellate division found that the concept of a
negligence-based theory of liability for failing to institute a policy applies equally to
claims of non-supervisory harassment.

Statute of Limitations
Statute Of Limitations Runs On Plaintiffs Hostile Work Environment Claim From Last
Day He Worked.

In the matter Tot v. Princeton Twp., 404 N.J. Super. 604 (App. Div. 2009), the
plaintiff alleged a claim of hostile work environment under the NJLAD. He left the
workplace and then exhausted his vacation days, personal days, and medical leave.
When he failed to return to work after all his leave time expired, he was officially
terminated.  Plaintiff filed suit more than two years after he initially left the
workplace but within two years after he was officially terminated in the employer’s
payroll system. The court held that the statute of limitations began to run on
plaintiff’s hostile work environment claim on the last day he was at the work site,
because that was the last occasion on which he could have experienced workplace
harassment, and therefore that claim was time barred.

Burden of Proof
NJ LAD Claim Fails where plaintiff was not “otherwise qualified” to perform the essential
functions of the job.

In the matter Anderson v. DSM N.V., 2008 WL 5244259 (D.N.J. December 15,
2008), the New Jersey Federal District Court granted summary judgment on a
plaintiff’s disability claim brought under the NJ LAD. Plaintiff’s physician stated
“not only could [she|] not work at her job ...she couldn’t be with people. She
couldn’t run her life well.” Pursuant to McDonnel Douglas Corp. v. Green, 411 U.S.
792 (1973), a plaintiff must demonstrate that she had a disability, was a “qualified
individual” and suffered an adverse employment action because of her disability.
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The Third Circuit requires a plaintiff to establish that she satisfied the prerequisites
for the position, but also that she was capable of performing the essential functions
of the position, with or without reasonable accommodation. The burden belongs to
the plaintiff, and cannot be met by simply referring to prior positive job evaluations.

“Over 70 Exception” to the NJLAD Does Not Extend to Renewal of Existing Employees’
Employment Contracts

In the matter of Nini v. Mercer Cty. Community College, 2009 WL 1077077 (App.
Div. April 2009), the plaintiff, a 73-year-old Dean brought forth a claim for age
discrimination because her contract was not renewed. The Appellate Division held
“[tlhe plain meaning of refusal to accept for employment is refusal to hire....
[Therefore N.J.S.A. 10:5-12a] should not be interpreted to equate contract
nonrenewals with a new hire”; rather, it “should be interpreted to equate a contract
nonrenewal with a termination,” and thus an age-based nonrenewal claim is barred.

Remedies
Costs and Fees :
New Jersey Offer of Judgment Rule Does not Allow Shifting of Attorneys’ Fees to
Defendant in Action Brought Under CEPA

In the matter of Best v. C & M Door Controls, Inc., 402 N.J. Super. 229 (App. Div. 2008),
aff’d, 200 N.J. 348 (2009). The plaintiff filed claims under the Prevailing Wage Act (“PWA”)
and the New Jersey Conscientious Employee Protection Act (“CEPA”). The defendant
employer made an offer of judgment of $25,000 before trial. Plaintiff did not accept and the
matter was tried. The jury returned a verdict of $2600 on plaintiff’s PWA claim and returned
a no-cause verdict on plaintiff’s CEPA claim. Defendant moved for an award of attorneys’
fees on the PWA claim. The Appellate Division affirmed the trial court’s determination that
plaintiff’s attorneys could be limited to those accrued prior to defendant’s offer of judgment,
not as an automatic rule, but due to the citcumstances of the case. The

Appellate Division also held that defendant could recover fees incurred in defending against
plaintiff’s PWA claim. However, defendant could not propetly recover under the offer of
judgment rule fees incurred defendant against plaintiff’s CEPA claim because an award of
such fees would contradict the underling policies of CEPA.

Lawsuit That Serves As “Catalyst” For Accommodations Under LAD And ADA Not
Sufficient For Plaintiff To Be Considered “Prevailing Party” For Purposes Of Attorney Fee
Award.

In the matter, D.G. v. North Plainfield Board of Educ., 400 N.J. Super. 1 (App. Div. 2008),
the plaintiff was the mother of a boy with cerebral palsy. Plaintiff sued the school for lack of
accommodations. In lawsuit, she presented defendants with an expert report detailing
alleged deficiencies in the high school, including a wheelchair lift and lack of unisex
bathroom. Thereafter, defendants made the accommodations requested. Defendants
contended that the accommodations were not the result of the report, but due to other
contemporaneous circumstances. The Appellate Division rejected plaintiff’s theory that she
was entitled to attorneys’ fees as a “prevailing party” under the LAD and ADA as if her
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lawsuit was the catalyst for the changes. Fees may only be awarded where there is a
y 8 y only
judgment on the merits or a settlement agreement enforced through a consent decree.

Attorney-Client Privilege applies when e-mailing from work.

The Appellate Division reversed the lower court’s ruling in Stengard v. Loving Care Agency,
(Docket No. BER-L-858-08) which held that e-mails between a former employee and her
attorney were not protected by the attorney-client privilege because they were prepared and
stored on the company’s computer system. The Appellate Division has reversed and ruled
that the attorney-client privilege outweighs an employet’s property interest in the
information contained on the company’s computer and email system.

New York

New York Labor Law

In order to prevent confusion between employers and employees over agreed hourly wages, New
York Labor Law § 195(1) was amended to require that all employers provide employees hired on or
after October 26, 2009 with written acknowledgement of their pay date, regular houtly pay rate and,
for nonexempt employees, overtime rate. Employers must obtain written acknowledgement from
the employee of receipt of this information.

New York has also enhanced and clarified the penalty provisions for wage and hour violations by
employers occurring on or after November 24, 2009. The amendments increase the civil penalties
for retaliation against employees who invoke their rights under the Labor Law to a minimum of
$1,000 and a maximum of $10,000, and, for the first time, permit the Commissioner of Labor to
order the employer to pay lost wages (if any) to the employee (see New York Labor Law § 215).
The new law also shifts a key burden of proof to the employer: the employer must now prove it had
a good faith basis for believing that the underpayment of wages was in compliance with the Labor
Law in order to avoid payment of liquidated damages of an additional 25% of the amount of the
employee’s unpaid wages (see New York Labor Law §§ 198(1-a), 663(1)). The Commissioner of
Labor also now has the authority to bring a claim for unpaid wages against an employer in an
administrative action, as opposed to solely in a court action (see New York Labor Law § 198.1(a)).

Further, statutory rights are now extended to nursing mothers who express breast milk in the
workplace (New York Labor Law § 206-c) and employees who leave work for the purpose of
donating blood (New York Labor Law § 202-j).

New York Labor Law § 201-f now requires employers to post a copy of Article 23-A of the
Correction Law relating to the employment of persons with a criminal conviction in a visually
conspicuous manner in an accessible location at the workplace, effective February 1, 2009.

New York Human Rights Law

In addition to prohibiting discrimination on the basis of race and color, creed, national origin, sex,
age, disability, sexual orientation, marital status, familial status, military status, and arrest or
conviction record, employers are now prohibited from discriminating against employees based on

predisposed genetic characteristics and an employee’s status as a domestic violence victim (New
York Human Rights Law § 296(1)(a)).
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The New York Human Rights Law has also been amended to provide for discretionary civil fines
and penalties, payable to the State, against employers engaging in an unlawful discriminatory act after
July 6, 2009. The fines, which are in addition to compensatory damages and equitable relief
currently available to plaintiffs, may be up to $50,000, or $100,000 for willful, wanton or malicious
discrimination.

Pennsylvania

Pennsylvania Supreme Court Rules that Small Employers may not be Liable for Employment
Discrimination

In Weaver v. Harpster, the Pennsylvania Supreme Court ruled in 2009 that small employers (three or
fewer employees) may not be liable for acts of employment discrimination. Under the Pennsylvania
Human Relations Act (PHRA), employers with four or more employees are prohibited from
discriminating against their employees on the basis of sex. At common law, an employer may
terminate an at-will employee for any reason unless that reason violates a clear mandate of public
policy emanating from either the Pennsylvania Constitution or statutory pronouncements. In this
case, the Court addressed the intersection of the PHRA and the public policy exception to at-will
employment, namely, whether an employer with fewer than four employees, although not subject to
the PHRA's prohibition against sexual discrimination, nevertheless is prohibited from discriminating
against an employee on the basis of sex. Because the PHRA reflects the unambiguous policy
determination by the legislature that employers with fewer than four employees will not be liable for
sex discrimination in Pennsylvania, the Court concluded that a common law claim for wrongful
discharge, resulting from sex discrimination, will not lie against those employers.

Virginia

Wrongful Termination

Virginia is an at-will employment state. There is, however, a limited exception to this doctrine that
allows for a state law claim of wrongful termination when the termination is against public policy.
Bowman v. State Bank of Keysville, 229 Va. 534, 331 S.E.2d 797 (1985). On November 3, 2009,
District Judge Ellis in the United States District Court for the Eastern District of Virginia, extended
this exception to a case where the plaintiff was not terminated, but instead resigned her employment
and claimed “constructive discharge.”

In Wynne v. Birach, 2009 WL 3672119 (E.D. Va 2009), the plaintiff was employed by Twin Star
Holdings to develop marketing reports and sales materials. She claimed that while she was
employed, she was subject to sexual harassment and directed to submit financial documents that she
believed were fraudulent and in violation of the Virginia criminal code. As a result of these
activities, she resigned her employment and claimed that she was constructively discharged.
Although not previously recognized in Virginia, Judge Ellis held that where an employee can meet
the high burden of proving a constructive discharge there is standing to pursue a Bowman wrongful
termination claim. In this case, because the plaintiff was directed to submit fraudulent financial
documents which constitutes a crime under Virginia law and is against public policy, a valid
Bowman claim was alleged. Moreover, because wrongful termination is an intentional tort, the
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Court held that punitive damages were recoverable.

Washington

In Hale v. Wellpinit School Dist. No. 49, 165 Wn.2d 494, 198 P.3d 1021 (2009) the state Supreme
Court held that the the 2007 amendments to Washington's law against discrimination, RCW 49.60,
which adopted a much broader definition of "disability" than that adopted by the State Supreme in
the McClarty v. Totem Electric, 157 Wn.2d 214, 137 P.3d 1021 (20006), was retroactive. Disability is
now defined as follows:

(a) “Disability” means the presence of a sensory, mental, or physical impairment that:
(i) Is medically cognizable or diagnosable; or
(i) Exists as a record or history; or
(iii) Is perceived to exist whether or not it exists in fact.

In addressing “impairment” as it relates to a reasonable accommodation claim under the laws against
discrimination, the statute now states:
(d) Only for the purposes of qualifying for reasonable accommodation in employment, an
impairment must be known or shown through an interactive process to exist in fact and:

(i) The impairment must have a substantially limiting effect upon the individual's ability to
perform his or her job, the individual's ability to apply or be considered for a job, or the
individual's access to equal benefits, privileges, or terms or conditions of employment.

In Morgan v. Kingen, 166 Wn.2d 526, 210 P.3d 995 (2009) the Washington Supreme Court held
that the bankruptcy of an employing entity does not excuse the personal liability exposure of the
CEO and COO for unpaid wages, including double damages and attorneys' fees.

In Briggs v. Nova Services, 166 Wn.2d 794, 213 P.3d 910 (2009) the State Supreme Court addressed
what constitutes protected "concerted activity" by non union employees of a non-profit. Eight
employees either went directly to the Board to voice concerns about the management style of the
Executive Director, or, after three were fired for insubordination for going to the Board, demanded
that the three be reinstated and the Executive Director fired. After those employees walked off the
job after their demands were not met, they were replaced. The Court acknowledged that employees
in Washington have a right to act in concert to improve "terms and conditions of employment," but
that does not include "managerial decisions which lie at the core of entrepreneurial control." The
court affirmed the dismissal of the wrongful termination claims.

Wisconsin

On June 8, 2009, Governor Doyle signed Senate Bill 20, which allowed for Wisconsin employers
who are convicted of engaging in discriminatory employment practices now to face the same
potential $300K in compensatory and punitive damages in state court that employers also face in
federal court. The 2009 Wisconsin Act 20, effective July 1, 2009, expanded Wisconsin’s Fair
Employment Law to make available compensatory and punitive damages for employment
discrimination, unfair genetic testing, or unfair honesty testing in an employment setting. These
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damages are in addition to other remedies available under the Fair Employment Law. Due to these
changes, Act 20 more closely aligns Wisconsin’s Fair Employment Law with federal law, Title VII of
the federal Civil Rights Act of 1964.

Effective June 30, 2009, the Wisconsin Family and Medical Leave Act is amended to include
“domestic partner” as a qualifying relationship under the Act. This requirement applies to
employers of fifty (50) or more employees. The change allows employees to request WEMLA leave
to care for a seriously ill domestic partner or the domestic partner’s parents. It does not extend to
children of the domestic partner unless the children are legally adopted by the employee. There is no
domestic partner coverage available under federal FMLA leave provisions.

Under 2009 Wisconsin Act 28, same sex domestic partners may be registered with the Register of
Deeds in the county in which they reside or they may remain unregistered. To register, domestic
partners must: (a) apply for a declaration of domestic partnership to the County Clerk’s Office in the
county where they have lived for 30 days prior to the date of application; and (b) file the signed and
notarized Declaration in the Register of Deeds Office in the same county. Opposite sex domestic
pattners are not eligible to legally/officially register their domestic partnership with the Register of
Deeds, but they are eligible to declare an unregistered domestic partnership.

For coverage under the act, the domestic partnership must meet one of the following two
definitions:

(1) To qualify as registered domestic partners, two individuals must meet the following criteria:
a. Bach individual is at least 18 years old and competent to enter into a contract;
b. Neither individual is married to, or in a domestic partnership with, another;
c. The individuals share a common residence;
d. The individuals are not related by blood in any way that would prohibit marriage under
Wisconsin law;
e. The individuals are members of the same sex; and
f. The couple is registered with the Register of Deeds in their county of residence

OR

(2) To qualify as a domestic partnership without registration (available to same sex and opposite sex
domestic partnerships), the following criteria must be met:

a. Bach individual is at least 18 years old and competent to enter into a contract;

b. Neither individual is married to, or in a domestic partnership with, another;

c. They share a common residence;

d. Their partnership must not violate Wis. Stats. 765.03, which bars marriage between certain

persons based on kinship and divorce;

e. They must consider themselves to be members of each other’s immediate family; and

f. They must agree to be responsible for each other’s basic living expenses.

In Star Direct v. Dal Pra, 2009 WI 76, the Wisconsin Supreme Court changed the well-established
principles that restrictive covenants in Wisconsin are viewed with suspicion and that any doubt of
enforceability favors the employee. First, the Court recognized for the first time that an employer
has an interest in restricting competition from a former employee for its past customers. The Court
also validated restrictions against competition with current customers with whom the former

Page 40



employee had not contact as long as the employee obtained special knowledge about the employer
ot its customers, and enforced the restrictive covenant notwithstanding the fact that all similarly-
situated employees were not required to sign a similar agreement. Most significantly, the Court
overturned established precedent by concluding that the unenforceability of one covenant in the
agreement will not necessarily have the same effect on the enforceability of any other covenant,
provided that the covenants are divisible.

In Harvot v. Solo Cup Company, 2009 WI 85, 9 88, the Wisconsin Supreme Court held that the
Wisconsin Family Medical Leave Act (WFMLA) does not confer an implied statutory right to a jury
trial in a civil action to recover damages for a violation of the WFMLA and that Article I, Section 5
of the Wisconsin Constitution also does not afford the right to a jury trial in a civil action to recover
damages for a violation of the WFMLA.

Under 2009 Wisconsin Act 11, Wisconsin law now permits individuals who lost coverage under a
group health plan to elect Wisconsin Consolidated Omnibus Budget Reconciliation Act (COBRA)
continuation coverage when loss of coverage was due to a covered employee’s involuntary
termination between 9/1/08 and 12/31/09 and who become eligible for continuation coverage
(other than federal COBRA coverage) during that same period. Wisconsin Act 11 provides that
employers who are not subject to the new American Recovery and Reinvestment Act (ARRA)
notices rules under federal COBRA must provide notice to eligible individuals of their right to elect
continuation coverage under Wisconsin COBRA. This notice must include the general information
contained in the federal notice.

2009 Wisconsin Act 11 was enacted on May 15, 2009. Prior to Act 11, a Wisconsin worker was
eligible for up to a total of 72 weeks of unemployment (UI) benefits. Act 11 added 7 weeks to the
number of weeks a claimant may claim Extended Benefits (EB), increasing the maximum EB
benefits from 13 weeks to 20 weeks and the maximum total number of weeks an individual may
receive to 79 weeks.

In addition, Act 11 expanded the benefits available for claimants who separate from employment for
“compelling family reasons” as well as unemployment benefits to claimants who are enrolled in
extended and approved training.

On July 24, 2009, the minimum wage in Wisconsin increased from $6.50 to $7.25 per hour.

Wyoming

Two recent Wyoming Supreme Court cases shed new light on the "termination in violation of public
policy exception" to Wyoming's general rule of at-will employment. In the first case, the Wyoming
Supreme Court examined whether termination by a non-governmental employer for an employee's
alleged exercise of her right to free speech violated public policy. In ruling that it did not, the
Wyoming Supreme Court emphasized that the public policy exception is so narrow that it has found
only one category of termination to fit within the exception (discharge for exercising the right to
seek workers' compensation benefits). McGarvey v. Key Property Management, LLC 211 P.3d 503

(Wyo. 2009).

In the second case, the Wyoming Supreme Court rule that an aggrieved employee who failed to seek
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an administrative hearing related to his charge of discrimination with the Wyoming Fair
Employment Practices Commission failed to exhaust his administrative remedies prior to bringing a
tort claim for termination in violation of public policy. There, the employee received a
determination from the Commission that there was probable cause to believe that discrimination
occurred, but the employer subsequently refused to enter into the Commission's conciliation
process. Because the employee then failed to request an administrative hearing, the Supreme Court
held that he failed to properly exhaust his administrative remedies. Kolar v. R&P Inc., 205 P.3d
1041 (Wyo. 2009).
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Ontario Developments

The most anticipated potential provincial legislation in 2009, for those practicing in the area of
employment law in Ontario, is Bill 168. This bill is entitled “An Act to Amend the Occupational Health
and Safety Act with respect to Violence and Harassment in the Workplace and Other Matters”. Significant
provisions to this proposed legislation will possibly require more onerous duties to be borne by
employers. These proposed provisions will require employers to create policies with respect to
workplace violence and workplace harassment, to develop programs to implement the workplace
violence policy, to assess the risk of workplace violence and to report the results of the assessment
to their joint health and safety committee or to a health and safety representative. Further, an
employer will be obligated to develop a program to implement a workplace harassment policy which
will include specific measures. Moreover, Bill 168 will also amend provisions in the current
legislation dealing with a worker’s right to refuse work in various circumstances where his or her
health and safety is in danger, to include the right to refuse work if workplace violence is likely to
endanger the worker.

National Developments
a) British Columbia

The Supreme Court of British Columbia handed down a decision in February 2009' concerning the
dismissal of a 46-year-old director of sales and marketing of a well-known hotel in Vancouver
because of his behavior during ... the employer’s holiday party. This behaviour included excessive
consumption of alcohol, sexual suggestive dancing and inappropriate sexual touching with a female
subordinate during an after-party that he organized. With the holiday season approaching, this case
is instructive to employers to be vigilant of possible employee behaviour at company events which
could expose employers to liability in potential human rights claims for allowing a poisonous work
environment or sexual harassment to occur at such events or thereafter.

b) Nova Scotia

2009 was the year where the concept of mandatory retirement continued to fade in Canada. On July
1, 2009, Nova Scotia became the latest province to enact legislation to amend its provincial human
rights code to eliminate mandatory retirement. However, this does not mean that all Canadian
employers cannot have retirement programs based on a certain age. For example, legislation in New
Brunswick has provisions to allow mandatory retirement for employees whose job duties demand a

1 van Woerkens v. Marriott Hotels of Canada Ltd., 2009 BCSC 73
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certain amount of physical ability.

Also, in August 18, 2009, two trials had to be adjourned in Ontario after a Toronto lawyer
questioned the propriety of having a 77-year-old deputy judge presiding as the provisions of the
tederal Constitution Act, require all superior court judges to retire at 75. No doubt that the Federal
Court’s decision, which could have serious repercussions for many decided cases, will be closely
examined; especially as six of the seven deputy judges in Federal Court are over the age of 75.
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UK LEGISLATIVE PROCESS

The Government has traditionally announced its legislative programme in the Queen's Speech at the
start of each Parliamentary session. However, in the interests of open Government and public
debate, the Prime Minister will now make a statement each year setting out the Government's initial
thinking before the Queen's Speech later in the year. This allows time for consultation with
interested parties (such as professional bodies) and the general public, before the draft laws (known
as Bills) are introduced in Parliament. Not all Bills, however, will be published in draft for pre-
legislative scrutiny.

Before they can become law, all Bills have to go through certain stages in both the House of
Commons and House of Lords. Once agreement on the final text of the Bill has been reached by
both Houses, the Bill is submitted to the Queen for Royal Assent. Once a Bill has received Royal
Assent it then becomes an Act. Some provisions in an Act may come into force on the date of
Royal Assent. Other parts may come into force on dates to be specified in a commencement order.

EMPLOYMENT LEGISLATION INTRODUCED IN 2009
The main pieces of legislation introduced in 2009 are as follows:

General
Employment Act 2008 ("EA 2008")

This came into force on various dates from 14 January 2009. The Act made a number of changes to
employment law, the most significant of which is the repeal of the statutory dispute resolution
procedures, which were replaced by the Advisory, Conciliation and Arbitration Service ("Acas")
Code of Practice on Disciplinary and Grievance Procedures, as well as changes to the enforcement
of the national minimum wage (NMW) and trade union membership.

Atypical working
Apprenticeships, Skills, Children and Learning Act 2009
The Bill received Royal Assent on 12 November 2009. The Act will introduce a new apprenticeship

structure and a new right for employees to request time off work to undertake study or training. The
right to request time off for training will come into force for those employed in businesses with 250
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or more employees from 6 April 2010 and to all employees, regardless of the size of their employer
from April 2011. The provisions relating to apprenticeships will come into force in September 2013.

Conduct of Employment Agencies and Employment Businesses

Sections 15, 16 and 17 of the Employment Act 2008 came into force on 6 April 2009. Section 15
amended the Employment Agencies Act 1973 so that offences under the Act, which are currently
dealt with by magistrates courts, may also be dealt with by Crown Courts (where the fine that can be
imposed is unlimited). Section 16 gave the Employment Agency Standards Inspectorate additional
inspection powers.

Fixed-term Employees (Prevention of Less Favourable Treatment) (Amendment) Regulations 2008

These Regulations amend the Fixed-term Employees (Prevention of Less Favourable Treatment)
Regulations 2002 so that agency workers on contracts of less than three months are entitled to
statutory sick pay. Came into force on 27 October 2008.

Temporary Agency Workers Directive

The Council Directive 2008/104/EC on Temporary Agency Workers provides new rights for
agency workers including the right to equal basic working and employment conditions with
comparable permanent employees. On 8 May 2009 the Government launched a consultation seeking
views on how the Directive should be implemented. Member states now have until 5 December
2011 to implement the Directive. The consultation closed on 31 July 2009. The Government states
that the new law will come into force in October 2011.

Collective consultation

European Works Council Directive

On 16 May 2009, the recast European Works Council Directive (2009/38/EC), which is aimed at
increasing the use of European Works Councils and clarifying existing areas of uncertainty, was
published in the Official Journal of the European Union. Member States have until 5 June 2011 to
give effect to the recast Directive and the current European Works Council Directive (1994/45/EC)
will be repealed with effect from 6 June 2011.

Cross-border and immigration

Tiers 2 and 5 of the points-based immigration system

Tiers 2 and 5 of the points-based immigration system came into force on 27 November 2008. Tier 2
applies to skilled migrants with job offers who are coming to the UK to fill a gap in the UK labour
market and Tier 5 applies to those travelling temporarily to the UK primarily for non-economic
reasons.

Tier 4 of the points-based immigration system

Tier 4 of the points-based immigration system, which applies to certain students, came into force on

Page 46



31 March 2009.
Changes to the Immigration Rules

Changes to the Immigration Rules applying to business visitors and tightening the requirements for
highly skilled migrants to come to the UK came into force on 31 March 2009.

Directors
EU Recommendation on directors' remuneration

On 28 April 2009, the European Commission adopted a Recommendation relating to the
remuneration of directors of listed companies. This is a non-binding EU Recommendation. The
emphasis in the Recommendation is on member states encouraging companies to take a long-term
view when setting remuneration policies, in order to avoid rewarding failure and/or excessive risk-
taking.

Discipline and grievances

Acas Code of Practice on Disciplinary and Grievance procedures

This came into force on 6 April 2009, following its approval by Parliament, along with the guide on
discipline and grievances at work. The Code replaces the old statutory dispute procedures with a
new approach to dealing with workplace disputes. It is not legally binding, but it will be referred to

by Tribunals when considering liability and compensation, and unreasonable failure to comply with
Code by employers and employees can lead to an award adjustment of up to 25%.

Discrimination

Equality Bill 2009-10

The Equality Bill completed its report stage and had its third reading in the House of Commons on
2 December 2009. The Bill is expected to come into force in October 2010 and will harmonise
discrimination legislation in Great Britain, creating a single Act covering all forms of discrimination
in employment as well as other areas such as goods and services.

Recast Equal Treatment Directive (2006/54/EC)

The Directive consolidates the provisions of earlier Directives on equality between men and women
in matters of employment and occupation. On 10 November 2008, the Government Equalities
Office notified Parliament that Great Britain has fully implemented the Directive on the basis that
existing UK law was already compliant with the earlier Directives.

Employee data and monitoring

Coroners and Justice Act 2009

The Coroners and Justice Act 2009 received Royal Assent on 12 November 2009 (partly in force)
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and will amend the Data Protection Act 1998 to provide broader enforcement powers to the
Information Commissioner.

Safeguarding Vulnerable Groups Act 2006

The Act (partly in force) introduces a centralised vetting system for people working with children
and vulnerable adults.

Employment status
Apprenticeships, Skills, Children and Learning Act 2009
See commentary under Atypical Workers above.

Proposal to amend Pregnant Workers Directive and agreement to introduce a new equal treatment
of self-employed workers Directive

See commentary under Families and pregnancy below.

Employment Act 2008 (Partnerships)

Section 17 of the EA 2008 came into force on 6 April 2009, enabling individual partners to be
prosecuted where offences under the Employment Agencies Act 1973 have been committed by
partnerships in Scotland and any of the partners are culpable.

Employment Tribunals

Employment Tribunals (Constitution and Rules of Procedure) (Amendment) Regulations 2008
Regulations amending the Employment Tribunals (Constitution and Rules of Procedure)
Regulations 2004. The amendments deal with various topics including the overriding objective,
applications for extending time limits for responses, and dismissal of claims settled by Acas and
came into force on 6 April 2009

The Employment Tribunals Act 1996 (Tribunal Composition) Order 2009 No. 789

This order, which came into force on 6 April 2009, amends section 4(3) of the Employment
Tribunals Act 1996 to enable proceedings for payments relating to leave entitlement, including
claims under the Working Time Regulations 1998, to be heard by an employment judge sitting alone

Damages Based Agreements

The Coroners and Justice Act 2009 received Royal Assent on 12 November 2009 and contains
provisions on the regulation of contingency fee agreements in employment cases.

Employment Rights (Revision of Limits) Order 2009

On 17 December 2009, the Employment Rights (Revision of Limits) Order 2009 was published and
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comes into force on 1 February 2010. The proposed changes to the current tribunal compensation
limits include that the maximum compensatory award for unfair dismissal will go down to £65,300
(from £66,200) because of a drop in Retail Price Index.

Equal pay

Equality Bill 2009-10

See commentary under Discrimination above.

Equal Pay and Flexible Working Bill

A Private Member's Bill to amend the Equal Pay Act 1970 by inserting a reasonableness test into the
genuine material factor defence; to make equal pay audits mandatory for employers who are found
guilty of pay discrimination at tribunals; and to extend the right to request flexible working to all
parents with children under the age of 18. The Bill was introduced in the House of Lords and had its
Second Reading on 23 January 2009. The committee stage has yet to be scheduled.

Recast Equal Treatment Directive (2006/54/EC)

See commentary under Discrimination above.

Families and pregnancy

Equal Pay and Flexible Working Bill

See commentary under Equal Pay above.

Amendment of the Parental Leave Directive

In December 2009 the European Council of Ministers approved the Framework Agreement
concluded by the Social Partners which, in particular, provides for an increase in parental leave from
3 to 4 months . The Council of Ministers will now formally adopt a revised Parental Leave Directive

in the coming months.

Extension of the right to request flexible working - The Flexible Working (Eligibility, Complaints
and Remedies) (Amendment) Regulations 2009

From 6 April 2009, parents of children aged 16 or under have had the right to request flexible
working.

Maternity and Parental Leave and the Paternity and Adoption Leave (Amendment) Regulations 2008
Employees who gave birth or adopted on or after 5 October 2008 have the right to the same terms
and conditions during additional maternity leave and additional adoption leave as employees

currently enjoy during ordinary maternity leave and ordinary adoption leave.

Proposal to amend Pregnant Workers Directive and agreement to introduce a new equal treatment
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of self-employed workers Directive

European Commission proposal to amend the Pregnant Workers Directive (92/85/EEC) to
increase the minimum period of maternity leave to 18 weeks and the compulsory maternity leave
petiod to six weeks; repeal Directive 86/613/EEC and replace with a new Directive in relation to
equal treatment of self-employed workers.

On 16 April 2009, the European Parliament's Women's Rights and Gender Equality Committee
voted to further extend the minimum period of maternity leave to 20 weeks.

In December 2009 the Council of the European Union agreed a new draft directive aimed at
improving the social protection of self-employed workers and "assisting spouses". The new directive
will give self-employed workers, assisting spouses and the life partners of self-employed workers the
right to at least 14 weeks maternity allowance. The new directive is likely to have little or no practical
effect for UK self-employed workers who are currently eligible for up to 39 weeks maternity
allowance

The Social Security Benefits Up-rating Order 2009 No. 497

Order increasing weekly rates of statutory sick pay, statutory maternity pay, statutory paternity pay
and statutory adoption pay from 6 April 2009. Changes annually.

Pay and benefits

Increase in national minimum wage (NMW) - The National Minimum Wage Regulations 1999
(Amendment) Regulations 2009 No. 1902

Regulations implementing the Government's increases in the NMW take effect on 1 October 2009.
National minimum wage and tips

Since 1 October 2009, employers are prohibited from counting service charges, tips and gratuities
processed through their payrolls towards payment of the NMW.

National minimum wage enforcement - Employment Act 2008 (Commencement No. 2,
Transitional Provisions and Savings) Order 2009

Provisions of the Employment Act 2008 relating to new rules on the enforcement of the NMW
came into force on 6 April 2009. Broadly, these introduce a new method of calculating arrears of the
NMW; replace the existing enforcement and penalty notices with a new single notice of
underpayment; change the mode of trial of criminal offences under the National Minimum Wage
Act 1998 (NMWA 1998); introduce new enforcement powers for NMW compliance officers; and
strengthen HM Revenue & Customs powers to investigate criminal offences under the NMWA
1998.

Financial Services Bill

The Financial Services Bill was presented to the House of Commons on 19 November 2009. The
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Bill contains a requirement for the FSA to regulate financial sector remuneration to promote
effective risk management and compliance with international standards. See commentary under
Main Legislative Developments for 2010 below.

Remuneration of listed company directors and executives in the financial services sector

On 28 April 2009, the European Commission adopted two Recommendations: one relating to
remuneration of listed company directors, and the other relating to the remuneration of risk-taking
staff in the financial services sector. These are non-binding EU recommendations.

Pensions Act 2008

This makes changes to the Pensions Regulator's powers, and implements the next stage of the
government's plans for pension reform. From a date after 1 October 2012, all UK employers will be
required to automatically enrol "jobholders" into a new personal accounts scheme or their own
qualifying pension schemes, and will be required to make minimum pensions contributions.
Policies and procedures

Health and Safety (Offences) Act 2008

This came into force on 16 January 2009, increasing the maximum penalties for breach of section 33
of the Health and Safety at Work etc Act 1974 (1974 Act).

Recruitment
The Safeguarding Vulnerable Groups Act 2006

This established the Independent Barring Board, which, since 12 October 2009, operates a
centralised vetting and barring scheme for those working with children and vulnerable adults.

Restructuring and insolvency

Insolvency (Provision of Information to Employment Agencies) Bill

A Bill which proposes to oblige insolvency practitioners of companies in administration to inform
Jobcentre Plus where more than 20 redundancies are involved as soon as possible but before the
company goes into liquidation, so that Jobcentre Plus can assist employees through the redundancy
process. The Bill had its first reading on 21 April 2009 but was not printed in time for its second
reading on 16 October 2009 and no further progress can be made.

Sickness and incapacity

Social Security Benefits Up-rating Order 2009

Otrder increasing weekly rates of statutory sick pay, statutory maternity pay, statutory paternity pay
and statutory adoption pay from 6 April 2009. Changes annually.
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Taxation
Finance Act 2008

Changes to the taxation of income and gains of non-domiciled individuals, including changes
relating to day counting in the context of determining an individual's residence in any tax year,
thereby reducing the number of visits that an individual can make without becoming a UK resident.
The Finance Act 2008 came into force in stages, beginning on 6 April 2008.

Trade unions

Trade union membership - Employment Act 2008 (Commencement No. 2, Transitional Provisions
and Savings) Order 2009

Provisions in the Employment Act 2008 relating to trade union membership came into force on 6
April 2009. These insert new provisions into the Trade Union and Labour Relations (Consolidation)
Act 1992 that set out the circumstances in which a trade union may be able to expel or exclude an
individual on the basis of their membership or former membership of a political party.

Working time and time off

Acas Code of practice on time off for trade union duties and activities

Acas's consultation on revisions to the 2003 Code of Practice, Time off for trade union duties and
activities closed on 16 March 2009. Acas published the final version of the Code on 15 December
2009. The Code replaces the guidance issued in 2003 and came into effect on 1 January 2010 under

The Employment Protection Code of Practice (Time Off for Trade Union Duties and Activities)
Order 2009.

Common Position on certain aspects of the organisation of working time

Following a series of talks to amend the European Working Time Directive (EWTD), negotiations
came to an end on 27 April 2009 with no agreement having been reached The European
Commission will now consider whether to propose new amendments to the EWTD.

Right to request time off for training (Apprenticeships, Skills, Children and Learning Act 2009)
The Government intends to phase in the introduction of this right: it will be introduced in April
2010 for businesses with more than 250 employees and be extended to all businesses in April 2011
or later.

Working Time (Amendment) Regulations 2003

Average weekly working time limits for doctors in training was reduced to 48 hours from 1 August
2009.

Working Time (Amendment) Regulations 2007
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Statutory annual leave entitlement increased from 24 to 28 days on 1 April 2009.
MAIN LEGISLATIVE DEVELOPMENTS FOR 2010
Council Directive 2008/104/EC on Temporary Agency Workers

The Directive provides new rights for agency workers including the right to equal basic working and
employment conditions with comparable permanent employees.

Equality Bill 2009-10

The Equality Bill is intended to come into force in October 2010, and will harmonise discrimination
legislation in Great Britain, creating a single Act covering all forms of discrimination in employment
as well as other areas such as goods and services. Although much of the Bill aims to replicate and
simplify existing discrimination and equal pay law, there are significant changes.

European Commission proposal for a revised Directive on maternity leave and agreement to
introduce a new directive on the equal treatment of self employed men and women repealing
Directive 86/613/EEC

European Commission agreement to amend the Pregnant Workers Directive (92/85/EEC), repeal
Directive 86/613/EEC which deals with the maternity rights of self-employed workers and
introduce a new equal treatment of self-employed workers Directive.

Apprenticeships, Skills, Children and Learning Act 2009

The new right to request time off for study or training is intended to be introduced in April 2010 for
businesses with more than 250 employees and be extended to all businesses in April 2011.

The Additional Paternity Leave Regulations 2010 and Additional Statutory Paternity Pay (General)
Regulations 2010

Additional paternity leave, some of which will be transferable from the mother to the father, is due
to be introduced for parents of babies born on or after 3 April 2011.

Financial Services Bill

Proposed UK legislation. The Financial Services Bill was presented to the House of Commons on
19 November 2009. The Bill contains a requirement for the FSA to regulate financial sector
remuneration to promote effective risk management and compliance with international standards. It
also includes a power under which the FSA can make rules to prohibit specified types of
remuneration (but only in the interests of securing effective risk management or compliance with
international standards); make contractual terms void if they breach such a prohibition; and provide
for the clawback of payments made under void terms.

The Social Security (Medical Evidence) and Statutory Sick Pay (Medical Evidence) (Amendment)
Regulations 2010
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	(2) Type of Regulations that May give Rise to Cause of Action:
	(a) Raising issue about student to child ratio in day care as outlined in regulations: Jasper v. Nizam, 764 N.W.2d 751 (Iowa 2009)
	(1) Engage in protected activity by reporting violation OR  refusing to violate.


	5. Damages Available
	a. Personal: emotional distress
	(1) Broad ranges of acceptable recovery discussed.  Factors include:
	(a) Length of employment
	(b) Compatibility of the worker in the employment
	(c) Age and employment skills of the worker
	(d) Span of time necessary to become reemployed
	(e) Nature of the wrongful conduct involved
	(i) Single act of wrongful discharge in low range of severity
	(ii) District Court did not abuse discretion in finding $100,000 too high.
	(iii)  Supreme Court put $50,000 as high end when single act of discharge, short tenure, short job search, no medical evidence of distress.

	(f) Severity and persistency of the emotional distress 


	b. Property: economic loss such as wages and out-of- pocket expenses
	(1) Must be causally related – rent related to rental of home from employer not covered if not part of employment agreement

	c. Punitive Damages: Available but not if first time specific regulations are being used as basis for tort


	B. Issue:  Can a Corporate Officer be individually responsible for the tort of wrongful discharge in violation of public policy? 
	1. Answer: Yes.  Jasper v. Nizam, 764 N.W.2d 751 (Iowa 2009)
	2. Rationale: Tort law “concerns liability imposed by society for acts by individuals deemed to be undesirable in society. The tort seeks to encourage responsibility for individual behavior. . . .  The purpose of the tort will clearly be better served if corporate decision makers are held to the same standard of responsibility imposed on corporate actors for other tortuous conduct.”
	3. Limitation: Particular holding limited to “individual officers of a corporation who authorized or directed the discharge of an employee for reasons that contravene public policy.”
	a. But…. Rationale suggests it will reach further into corporate chain of command


	C. ISSUE:  Can complaining about an IOSHA violation give rise to a wrongful discharge claim and does the statutory retaliation provision in IOSHA preclude bringing the claim in Court?
	1. Answer: Yes and No, respectively.  George v. D.W. Zinser Company, 762 N.W.2d 865 (Iowa 2009)
	a. IOSHA’s anti-retaliation provision establishes the public policy necessary to support a wrongful discharge claim
	b. IOSHA’s anti-retaliation provision is permissive, such that it does not preclude a plaintiff from seeking a common law wrongful discharge claim based thereon.



	VII. Drug Testing
	A. Issue: Will anything short of strict compliance with the notice provision of Iowa’s Drug Testing Law § 730.5 survive judicial scrutiny?
	B. Answer: Yes; if the employer’s actions fall short of strict compliance but nonetheless accomplish the important objective of providing notice to the employee of the positive test result and a meaningful opportunity to consider whether to undertake a confirmatory test, the employer’s conduct will substantially comply with the statute.  Sims v. NCI Holding Corp., 759 N.W.2d 333 (Iowa 2009).
	1. Prompt oral notice of the right to a confirmatory test is not substantial compliance because it fails to convey the message that the notice is important.
	2. Written notice several months after the oral notice is not substantial compliance either, especially where the notice is provided after a lawsuit is filed.

	C. Remedies:
	1. Back pay, punitive damages, or reinstatement is not an available remedy for a violation of section § 730.5 if the plaintiff’s employment was not adversely affected by an erroneous test result, as in this case where a confirmatory test is eventually performed and confirms the initial positive result.
	2. A Court may award attorneys fees and court costs for the plaintiff if the employer did not substantially comply with the notice requirements of the act, even if the plaintiff’s employment was not adversely affected by an erroneous test result.





