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contribution claims — do you

need to like the darkness?

facts

Aer Lingus’ employee was badly injured by a faulty lift installed by a contractor,
Gildacroft, and its subcontractors, Sentinel. The employee brought proceedings
against the airline, Gildacroft and Sentinel, and obtained a consent judgment on
liability against Aer Lingus in 2001. The proceedings against the two contractors were
discontinued. It was only in 2003 however that Aer Lingus agreed and paid damages
to its employee of £490,000. In 2004 the airline brought proceedings seeking
indemnities or contributions from Gildacroft and Sentinel under the Civil Liability
(Contribution) Act 1978.

Section 10 of the Limitation Act 1980 provides that contribution proceedings must
be brought within two years of the date on which the claimant was held liable for
the damage to which it seeks the indemnity / contribution. Here, the proceedings
were issued within two years of the final judgment, but well outside two years from
the initial judgment on liability. Therefore the issue was which judgment started the
two-year limitation period running. At first instance the judge decided that time ran
from the date of the liability judgment, so the contribution claim was time-barred.
Aer Lingus appealed.

decision

The Court of Appeal accepted that the issue was left open by authority but noted
that in Littlewood v George Wimpey 1953, the court had proceeded on the basis
that “the ascertainment by judgment of the quantum of the liability in question was
relevant to the accrual of the cause of action for a contribution and thus to the
running of time for purposes of limitation*“. Having considered section 10 of the
1980 Act in detail, Lord Justice Rix found that time did not begin to run until a
judgment or award ascertained the quantum, and not merely the existence, of the
claimant’s liability. Aer Lingus’ claim had therefore been brought within time.

Aer Lingus v Gildacroft and Sentinel Lifts
Court of Appeal 17 January 2006

comment

Section 10 of the 1980 Act is not a model of clarity. By no stretch of the
imagination could it be said that the judge's decision at first instance was
obviously wrong; both interpretations of the Act contain a degree of logic.

The Court of Appeal has however recognised the practicalities of bringing
contribution proceedings. In cases where a liability-only judgment alone is
handed down, it will often not be clear at that stage whether the quantum of
the claim will justify the costs and risk of seeking an indemnity or contribution
from another party. The decision may therefore be a double-edged sword for
professional indemnity insurers — where insurers are seeking to make a recovery,
they will have more time and information to decide whether it is worth pursuing
the claim, but conversely those on the receiving end will have to wait longer for
finality. That said, there is much to be said for the pragmatic approach of the
Court of Appeal.
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General Medical Council v Meadow

||€S, damHEd ||€S & St&tlSthS Court of Appeal 26 October 2006

facts

Professor Sir Roy Meadow was a paediatrician asked by the police to provide a medical referral to their professional bodies and whose did not. It was for Parliament to
opinion on the deaths of two brothers, who both died when they were a few weeks introduce immunity in such cases, not the courts. In this case Professor Meadow’s
old. Professor Meadow concluded in his report that the deaths were not natural. His conduct had fallen below the required standard but it did not constitute serious
report and subsequent evidence given in the murder trial against Sally Clark, the professional misconduct.

babies’ mother, was based on statistics of the likelihood of two sudden infant deaths
in the same family. Mrs Clark’s resultant conviction for murder was later quashed by

the Court of Appeal. Her father complained to the GMC that the evidence given by

the professor had been badly flawed and he had misused statistics on infant mortality. COm ment
Notwithstanding a finding that he had given his evidence in good faith and with no

intention to mislead the court, the GMC’s Fitness to Practise Panel made a finding of
serious professional misconduct against Professor Meadow and ordered his name to
be erased from the register of medical practitioners. The professor appealed to the

This decision related to a paediatrician’s evidence but applies to expert
witnesses from any profession. The Court of Appeal saw the guiding
principle as to protect the public from those unfit to practise. Whilst that is

High rt. . . . L . . .

gh Court undoubtedly a crucial consideration, it is also imperative that those with the
The primary issue determined by Mr Justice Collins was whether immunity from suit relevant experience feel they are provided with sufficient protection to fulfil
should be extended to provide immunity from disciplinary proceedings. The judge an expert’s function without fear of subsequent attack.

found that the immunity should apply narrowly to disciplinary proceedings brought
against an expert witness, so that where a judge was satisfied that an expert’s conduct
had fallen so far below what was expected as to merit disciplinary action, the
immunity would not apply. The GMC appealed.

Cases such as Phillips v Symes 2004 suggested that public policy was moving
away from immunity for expert witnesses and the Meadow decision follows
that path. A balance needs to be struck between protecting the public from
rogue “experts*“ and ensuring that sufficient numbers of suitably qualified
professionals are willing to fulfil the role of experts. Whether the balance is
deCISl On correct at present, and whether this case will encourage further attacks on

experts, remains to be seen.
Distinguishing the purpose of fitness to practise proceedings from civil proceedings,

the Court of Appeal considered there was no principled basis for extending immunity
from suit to disciplinary proceedings. Where an expert witness’ conduct was such as to
question whether he was fit to practise, the disciplinary body should be able, and may
in fact be bound, to investigate. It should not be restricted in exercising its function to
protect the public from those unfit to practise. Moreover, it was inappropriate for a
trial judge to be given the responsibility of deciding which experts’ conduct warranted
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about davies arnold cooper

Davies Arnold Cooper is an international law firm specialising in dispute resolution
and real estate. Our dispute resolution capability includes leading teams advising on
insurance, construction and product liability matters as well as general commercial
litigation.

Our team of more than 80 specialist insurance lawyers advises in relation to fraud,
professional indemnity, directors’ and officers’ liability and property and construction
insurance for both insurers and corporate buyers of insurance as well as companies
operating in the Lloyd’s market, underwriting agents, brokers, intermediaries and
risk managers.

Professional indemnity

Our insurance lawyers have particular experience in advising on issues arising in
relation to professional liability and its insurance. We advise in respect of all types of
claims against professionals, with specialists in not only the more traditional “pure*
professional negligence areas such as legal, surveying, accountancy and broking, but
also across the construction, financial institutions and corporate governance sectors,
as well as the more esoteric types of quasi-professions.

Our network

Our London offices are complemented in the UK by our Manchester office, which has
a strong commercial insurance team. Our Madrid office is widely recognised as Spain’s
leading insurance law specialists. The success of our work in Spain led to the opening
of an office in Mexico City in 2003, which is dedicated to providing services to the
London, European, Latin American and US insurance markets.

For further details, please visit our website www.dac.co.uk.
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