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Introduction

Did the soils expand or were the footings improperly compacted? Is the mold from water intrusion
through the EIFS or from seepage around the wall penetrations? For years, questions like these
have made construction defect claims some of the most complicated to handle. Unfortunately, the
recession has complicated these claims even more. Based on recent data, the construction industry
continues to struggle. October 2009 numbers released for the McGraw Hill Construction Index of
Construction Value show that construction activity remains well below where it was even last year
and at roughly 30% below the highs of 2005 and 2006. Further, despite some positive economic
signs, new construction starts actually fell in September, even after seasonal adjustments.
www.fwdodge.com/Analytics/trends 102009.asp

This paper discusses how the recession and its severe impact on the construction industry will affect
construction defect claims in the years ahead, focusing on three aspects. First, insolvencies and
foreclosures can produce important changes in the status of the parties to a construction project and
their respective legal rights. Second, turnover and transition, even among those companies which
survive the recession, will complicate the investigative process. Third, failed and faltering projects
present added evidentiary concerns, especially for the supplier or subcontractor who partially
performed before work was stopped.

Insolvencies and Foreclosures

All across the country, indeed around the globe, there are half finished skyscrapers and stalled
housing projects.' In many such cases when the original developer or owner halted construction, it
was not only unable or unwilling to complete the project but it also was behind on progress
payments for the work already performed. As the recession took hold in late 2008, mechanics lien
filings increased dramatically as contractors and suppliers tried to protect their interests.”

There are a couple of directions that such a failing project might go. One is that the owner or
developer files bankruptcy seeking to extinguish the claims for pennies on the dollar. Another is
that the lender which is funding the project assumes the position of the owner or developer, either
by agreement or through foreclosure proceedings. In either instance, the effect on later construction
defect claims could be substantial.

However, it is also possible that construction defect claims will arise even as the project is failing.
Often the owner who cannot or will not pay defends his nonpayment by claiming that the work in
question was performed poorly and caused other damages. This potentially can give rise to a covered

! See e.g. www.javno.com/en-economy/global-recession-stalls-skyscraper-construction 245038;

www.boston.com/news/local/articles/2009/10/22/stalled housing construction in plymouth wareham to restart w
ith aid of stimulus funds
2 See www.dallas.bizjournals.com/dallas/stories/2008/11/24/storyl.html
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claim under the builder’s liability policy. Of course that depends on the nature of the claim and the
terms of the policy but there are certainly instances where the construction defect claim becomes a
major dynamic in a pending dispute over payment between the owner and the builder.

A key feature of bankruptcy law is that filing for bankruptcy automatically stays all proceedings in
any court that affect the interest of the debtor. 11 U.S.C.A. §362. More than a few pending
construction defect cases have been brought to a halt because one of the parties filed bankruptcy.
While relief from the automatic stay can sometimes be had, it will often be with limitations and
conditions that serve the bankruptcy court’s goal of protecting the debtor. One salutary effect of a
bankruptcy filing may be to take the litigation process out of a busy state court and jury trial setting
and into the confines of arbitration or another more expeditious process. Further, the trustee
appointed for the debtor may be convinced to take a much dimmer view of trumped up
construction defect claims that were really only made to avoid paying. Those dealing with
construction defect claims should carefully reevaluate their strategy and approach in the event of a
bankruptcy filing by either the owner or another party to the construction project.

The interplay between bankruptcy proceedings and construction claims is illustrated by In re Clark,
411 B.R. 507 (2009), where a Georgia bankruptcy judge addressed the effect of an arbitration
between a debtor/owner and her contractor. When the owner filed bankruptcy she owed money to
her contractor who was building her a modular house and had filed a mechanics lien. The stay was
modified so that an arbitrator could determine both the proper amount of the contractor’s lien claim
and the damages allegedly incurred by the debtor because of the contractor’s delay. The arbitrator’s
ruling was given effect by the bankruptcy judge but not as to ancillary questions such as whether the
contractor was obligated to make warranty repairs or could be cited by the county for failing to build
the house in accordance with code.

As this example shows, the other key feature of bankruptcy law is that the process generally results
in a discharge of the debtor’s obligations.” When it is the general or subcontractor who has gone
through bankruptcy, the discharge may affect later arising construction defect claims based on work
performed before the bankruptcy. This depends greatly on the extent to which those claims were
known or discoverable at the time of the bankruptcy and also on whether the claimants were
notified of the bankruptcy. Further, any liability insurance that covers the exposure should remain
available to pursue despite the discharge. See 11 U.S.C.A. {524(¢) and National Union Fire Ins. Co.
v. Porter Hayden Co., 408 B.R. 66 (D. Md. 2009).

Especially in these times, it is prudent to check for bankruptcy filings by all parties to a construction
project, not only the owner and developer but the general and subcontractors as well as suppliers.
Between the automatic stay and the discharge, a bankruptcy filing by any one of the above could
substantially alter the construction defect claims in question.

Likewise, a foreclosure by the lender can alter both the claims and the dynamics of a construction
defect case. Where the owner may have been able to make both tort and contract based claims,
depending on the jurisdiction and the nature of the damages claims, the lender may be limited to

3 Whether and exactly what part of a mechanics lien claim is discharged by a bankruptcy discharge is not necessarily
consistent from jurisdiction to jurisdiction. See Naylor v. Cusson, 2009 WL 426429 (Vt.) (Vermont mechanic’s lien is a
statutory lien not subject to discharge in bankruptcy), and In re Regan, 477 F.3d 1209 (10 Cir. 2007) (fiduciary nature of
lien claim under Colorado lien statute makes it not dischargeable).



contract claims that it recovered by virtue of recovering the property. If there has been a foreclosure
or a deed in lieu of foreclosure or any other sort of work out arrangement between the developer
and its lender, the specific terms of that transaction should be established. ~Whether the
construction defect claims can be assigned or assumed will depend on (1) the terms of the original
contract between the owner and the contractor (2) the terms of the owner’s transaction with its
lender and (3) the nature of the defect claims asserted and (4) the law of the governing jurisdiction.

As to construction defect claims that lie in wait, in all those partially completed housing
developments, there is one final aspect of insolvencies to anticipate. It stands to reason that by four
or five years from now when such claims surface, some of the subcontractors involved in the work
will be long gone. Stucco installers and roofers who worked out of their pickups and used a lot of
day laborers will simply not be there to answer for their work, much less provide insurance and
documentation. Indeed, even before the recession, this was not uncommon. This will increase the
pressure on those who are still there to answer such as product suppliers and more stable tradesmen.
Experts will magically refocus their criticisms on the remaining solvent defendants. The specifics of
joint and several liability from jurisdiction to jurisdiction will be that much more important to
understand. So too will the effect of the economic loss rule and other possible defenses that are
based on privity.

Considerations for Investigation

What are the odds that the superintendent on a 2007 job will still be employed in 2010 when a claim
arises? While there has always been lots of employee movement in construction trades it has not
necessarily been prevalent among key management employees. Now the economy is such that
former superintendents have left construction altogether. The importance of locating such key
witnesses cannot be overstated, especially when so much else may have changed about the work.
Construction defect experts are all too quick to presume certain steps were not taken based on their
inspections years after the fact. The testimony of those actually involved may be the only realistic
way to debunk their assumption. As soon as there is notice of a claim, such witnesses should be
located without delay. And companies who have to let key people go should make every effort to
both stay in contact with those people and maintain the best possible relations.

Perhaps even more of a complication is collecting the project documents from companies that have
gone out of business. Companies that fail financially are not likely to commit resources to propetly
preserving their files. This applies to developers as well as contractors. Contracts, purchase orders
and invoices, inspection records, daily work records, payment records and lien waivers, job progress
photos and email folders for the job are all potentially important to a case. One critical type of
documentation that should be sought is the contractual indemnification and insurance records.
While every jurisdiction varies as to the enforceability of indemnity provisions and promises to
procure insurance, the actual implementation of those contract terms can be determinative of the
parties’ rights. If, for example, a subcontractor in fact did ask its agent for an endorsement adding
the general contractor and that agent failed to follow through, there could be an errors and
omissions claim available against the agent notwithstanding the status of the subcontractor.

So, as to both hard copies of job files and electronic data that reside on a company’s computers, the
investigation should include a prompt effort to gather that information. That effort should include
prompt notification to all parties involved in the project of their duty not do destroy discoverable
information and to hold that information to because of pending or expected litigation. See
Zubulake v. UBS Warburg, 220 F.R.D. 212, 217 (S.D.N.Y. 2003) (the duty to preserve evidence




attaches at the time litigation is reasonably anticipated). This duty to preserve information does not
end simply because a company has shut down operations. It is important to send notification as a
predicate to making a spoliation claim. A party who destroys evidence after having been notified of
litigation may face an adverse inference at trial that the lost evidence would have been unfavorable
to that party.

Evidentiary Concerns

The condition of a job at the time of a work stoppage is critically important and must be
documented. The materials supplied and work performed at that point may be completely free of
defect and fully in compliance with specifications. However, that condition could deteriorate
without follow through to a proper stage of completion or at least some protection from the
elements and security from vandals. It is therefore wise to fully document that condition, including
photographing and inspecting it. Furthermore, if the supplier or contractor has reason to expect
deterioration during a work stoppage, that concern should be communicated in writing to the
owner. Depending on the significance of the issue, retaining an expert to inspect the condition of
the property may even be warranted.

If and when any such projects are resumed it will likely be with a new developer and different
contractors. These new parties will be substantially altering the evidence needed to support a claim
of construction defect against the original builders. Those alterations have the potential to make the
presentation of a construction defect claim unworkable simply because there will be no way to prove
1t.

Conclusion

Only time will tell just how long it will take for the construction industry to recover from the global
recession. At least until that recovery happens and probably long after it, recession-era construction
defect claims will continue to be complicated by the financial stresses of these years. Lawyers and
claims professionals who deal with construction defect cases should prepare accordingly.
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I. Introduction

The evolution and development of e-discovery have been convoluted partially based on rapidly
changing technologies and based on the need for lawyers, judges, and businesses to determine how
electronically-stored information (ESI) needs to be preserved and then later produced during the
throes of litigation. Many lawyers remain concerned about the procedures and policies, in effect an
“Operation Preserve ESI,” that need to be launched when litigation is reasonably anticipated. Pension
Committee, 2010 WL 184312 at *4 (S.D.N.Y. Jan. 15, 2010). As explained by Judge Scheindlin, “once
a party reasonably anticipates litigation, it must suspend its routine document retention/destruction
policy and put in place a ‘litigation hold’ to ensure the preservation of relevant documents.” Id. at *4,
guoting Zubulake v. UBS Warburg, LLLC, 220 FR.D. 212, 218 (S.D.N.Y. 2003) (Zubulake I17).
Questions remain about knowing how, when, and to whom these directives regarding preserving
ESI must be given.

Two of the main concerns addressed in case law and commentary are the process and timing of
issuing a litigation hold letter to key players directing them to preserve ESI once litigation is
reasonably anticipated. The Southern District of New York judges, in particular Judge Shira
Scheindlin, have taken leading roles in analyzing this process. On January 15, 2010, Judge Scheindlin
issued her highly-anticipated Pension Committee decision, which builds on the ESI preservation steps



she established in 2003 in her Zubulake opinions. Shortly after the Pension Committee decision, Judge
Lee Rosenthal, from the Southern District of Texas, issued a lengthy, 139-paged opinion, addressing
willful destruction of ESI and appropriate sanctions for such behavior. Rimkus Consulting Group, Ine.
v. Cammarata, 2010 WL 645253 at *1 (S.D. Tex. Feb. 19, 2010).  The Zubulake, Pension Committee,
and Rezmkus decisions provide guidelines for issuing litigation holds and provide an analysis of when
ESI preservation failures should trigger sanctions.

The timeline of e-discovery law had two main milestones up until 2010: 1) the Zubulake opinions and
2) the 2006 amendments to the Federal Rules of Civil Procedure. As many are aware, in 2003, Judge
Shira Scheindlin of the Southern District of New York authored the famous Zwbulake opinions.
These opinions were the first opinions to examine in depth the impact of e-discovery, the need for
litigation holds and document retention policies, and the sanctions available for counsel who fail to
issue litigation holds which may permit the company to negligently, grossly negligently, or willfully
destroy relevant electronically stored information (ESI)." In 2006, the Federal Rules of Civil
Procedure were amended to incorporate the term “electronically stored information” and provide
some guidelines on the types of ESI that may be available for production in litigation.
“Electronically stored information” is broadly defined under the Rules and encompasses every single
piece of information maintained by the company “stored in any medium.”” Parties may now refer to
electronically stored information in responses to interrogatories and opt to produce data in
electronic form.” The procedures for pretrial conferences and initial conferences were also revised
to require parties to discuss provisions for the disclosure and discovery of electronically stored
information in pretrial conferences and initial scheduling conferences.” Parties are also now required
to discuss potential privilege claims, including possible agreements to govern the inadvertent
disclosure of privileged documents or electronically stored information.’

To help better understand the importance of these amendments and the development of the case
law thus far, these cases will be explored in detail below.

A. Zubulake Opinions

The Zubulake opinions arose from an employee gender discrimination case. UBS’s conduct resulted
in an adverse inference charge to the jury instructing the jury that the deleted emails would have
negatively affected its case. The main issues in these opinions centered on retrieving deleted emails
relevant to the plaintiff’s case, who should bear the costs of retrieving the deleted emails from UBS’s
backup tapes, and whether sanctions should be imposed on UBS for not taking efforts to preserve
those deleted emails.

In Zubulake I, the court found that UBS should bear the costs of restoring the backup tapes
containing the deleted emails. Zubulake v UBS Warburg, .I.C, 217 FR.D. 209 (SD.N.Y. 2003). In
Zublake II (not connected with the email production dispute), the court denied the Plaintiff’s request
to report certain information contained in a deposition to the NYSE. Zuwbulake v. UBS Warburg,

U Zubnlake v. UBS Warburg IL.C, 217 F.R.D. 209 (S.D.N.Y. 2003) (Zubulake 1); Zubulake v. UBS Warburg I.L.C, 230 F.R.D.
290 (Zubulake 11); Zubulake v. UBS Warburg LLC, 216 F.R.D. 280 (S.D.N.Y. 2003) (Zubulake 111); Zubulake v. UBS Warburg
LLC (Zubulake 1V); Zubulake v. UBS Warburg LLC, 229 F.R.D. 422 (S.D.N.Y 2004) (Zubulake 1).

2 See FED. R. C1V. P. 34 (a).

3 FED. R. C1v. P. 33 (d); 34.

4+ FED. R. C1v. P. 16 (a) (5); 26 (f) (3).

>FED. R. C1v. P. 16 (a) (6) ; 26 (f) (4).
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to the legal services necessary for you to manage the complex issues arising in major emergency and accident situations. Firms

Through its network of independent defense law firms, The Harmonie Group, CLC and DAC are uniquely situated to provide access
have provided contact information for attorneys that can offer assistance—24/7, 365 days a year.

The Harmonie Group member firms can assist companies in several ways:

e Accident site response e Fxtend the attorney client privilege to investigation matters where possible
e On-site investigation management and control e Recommend and arrange ancillary services such as adjusting,

e Evidence preservation photography, videotape services, criminal defense, evidence

e Assist with accident statements gathering and forensics, reconstructionists, and more

The 24-Hour Emergency/Accident Response Directory can be accessed online at www.harmonie.org/directory.
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CHECKLIST FOR CONSTRUCTION
ACCIDENT INVESTIGATION

The Harmonie Group has asked its member firms and their respective
construction practice attorneys to assist in putting together this

CHECKLIST FOR CONSTRUCTION ACCIDENT INVESTIGATION.

This checklist is provided to illustrate possible action items you may wish to review in the course of investigating or
handling your particular accident, case, or event. As all states vary, and since each individual accident is different, there is

no correct or complete list of investigation steps that will be appropriate for all situations. However, these specific steps
are matters you should consider as possibly being necessary or required in your particular situation after carefully
weighing the facts and the legal issues and after consulting with an experienced attorney. As always, the Harmonie
member firm attorneys are prepared to discuss with you the individual items listed to determine if there is applicability
to your specific case. In certain cases, other steps may be required depending on the circumstances.

The Harmonie Group does not practice law, and this summary checklist should not be construed as a recommendation
or a list of required steps in any particular case. It is provided as an illustration of possible matters that only you, with
competent legal advice and consideration of the variables involved, can determine are necessary in your specific case.

CONSTRUCTION ACCIDENT INVESTIGATION CHECKLIST

IDENTIFY:

+ Person(s) involved or killed, summon help and medical assistance as needed, and notify family/contact person(s);
» The exact location site of the accident;

* The date and exact time of the accident;

+ All eyewitnesses to the accident and surrounding conditions;

+ Foremen and other safety managers on site;

+ All contractors and subcontractors working on site at the time of the accident;

+ Employer and foreman of the injured worker(s);

* Personal protection equipment available and in use, e.g., tie-offs, lanyards, helmets, ladders.

LOCATE:

+ All warnings, signage and other safety devices on location;
+ All flagging, tie-offs and barriers;

* Guarding and safety mechanisms;

+ Warnings and manuals for all equipment involved;

+ Contracts of all involved parties, indemnity agreements, insurance policies and certificates, notify insurers.

DETERMINE:
+ Construction activities ongoing at the time of the accident;
« What was injured worker doing at the time of the accident;
+ All environmental or weather conditions for the day of the accident;

+ Basic cause of the accident, e.g., fall, collapse, equipment failure;



* General nature of the primary injury, e.g., fracture, cut, head injury;
« What companies owned or furnished any tools or equipment involved in the accident;

* Preserve evidence and/or document worksite conditions before altered by ongoing construction.

OBTAIN:

+ Accident report;

* Police/Fire Department reports;

+ Jobsite progress photographs and any accident site photographs taken;
* Any site, security or newscast videotape;

» Handwritten or recorded statements of witnesses;

OSHA investigation documents and reports;
* Daily reports or logs for the day before and of the accident;

« Safety meeting records of all involved parties and for the project.

The Harmonie Group provides a 24-hour emergency/accident response directory of construction attorneys on its firm directory page at
www.harmonie.org. The firms in the group may have relationships and be able to make suggestions on accident reconstructionists, adjusters,
photographers, criminal defense attorneys, lab testing facilities, and many more resources.

INTERNATIONAL LEGAL ASSISTANCE

This checklist is geared toward the legal needs for construction litigation in the United States; however, The Harmonie Group has an
international member with offices in the UK, Spain and Mexico. Should you need legal advice in any of these countries, you may contact the
law firm of Davies Arnold Cooper at +44 020 7936 2222.

% The Harmonie Group also provides access to legal services across Canada through its affiliation with the Canadian Litigation Counsel.

For CLC firms located throughout Canada, visit www.clcnow.com or call (866) 252-5515.

For more information on The Harmonie Group, go to www.harmonie.org or contact:

Tim Violet, Esq. | Executive Director | THE HARMONIE GROUP
634 Woodbury Street | St. Paul, MN 55107 | Office: (651) 222-3000 | Cell: (612) 875-7744 | Fax: (651) 222-3508 | Email: tviolet@harmonie.org

The Harmonie Group provides NATIONAL ACCESS TO EXCELLENCE> The defense firms in our network handle complex and difficult high-stakes litigation for corporations, third party administrators and
insurance companies. The process of looking for counsel can be time-consuming, uncertain and difficult. Harmonie is a by invitation only network where the firms are subjected to a rigorous review process to
meet our standards, ethics and values before they are invited to join. The Harmonie Group is pleased to provide online access to our NATIONAL DIRECTORY on our website at www.harmonie.org.

THE GENERAL PHONE NUMBERS OF THE U.S. HARMONIE GROUP MEMBER FIRMS ARE BELOW. THE HARMONIE GROUP PROVIDES A 24-HOUR
EMERGENCY/ACCIDENT RESPONSE DIRECTORY OF CONSTRUCTION ATTORNEYS ON ITS FIRM DIRECTORY PAGE AT WWW.HARMONIE.ORG.
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GUNDERSON, PALMER, GOODSELL
& NELSON, LLP

(605) 342-1078

TENNESSEE

BAKER, DONELSON, BEARMAN,
CALDWELL & BERKOWITZ, PC
(901) 577-2256

TEXAS

BROWN SIMS, P.C. (Houston)
(713) 629-1580

HERMES SARGENT BATES, L.L.P.
(Dallas)

(214) 749-6000

SUTTERFIELD & WEBB, L.L.C.
(New Orleans)

(504) 598-2715

MAINE

CAMPBELL CAMPBELL EDWARDS
& CONROY PROFESSIONAL
CORPORATION

(207) 780-1190

SULLOWAY & HOLLIS, PLLC
(207) 253-5141
MARYLAND

HODES, PESSIN & KATZ, PA.

(410) 938-8800

WRIGHT, CONSTABLE & SKEEN, LLP
(410) 659-1300

MASSACHUSETTS

CAMPBELL CAMPBELL EDWARDS
& CONROY PROFESSIONAL
CORPORATION

(617) 241-3000

UTAH

SNOW, CHRISTENSEN & MARTINEAU
(801) 521-9000

VERMONT

PAUL FRANK + COLLINS P.C.
(802) 658-2311

VIRGINIA

HARMAN, CLAYTOR, CORRIGAN
& WELLMAN, P.C.

(804) 747-5200

WASHINGTON

BETTS, PATTERSON & MINES, PS.
(206) 292-9988

WEST VIRGINIA

ZIMMER KUNZ, PLLC

(304) 292-8531

WISCONSIN

PETERSON, JOHNSON

& MURRAY, S.C.

(414) 278-8800

WYOMING

HIRST APPLEGATE, P.C.
(307) 632-0541






