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New Trends in Fines

The current fining practice of the Federal
Cartel Office

The decisions adopted recently by the German
Federal Cartel Office were surprising, on the one
hand because the amount of the fines imposed
considerably exceeded those in previous cases,
and on the other hand because the inaugural fine
was imposed for the submission of incorrect
statements in a merger notification.

Since 20083, fines totalling 702 million euros have
been imposed on the participants in a cartel in
the cement industry, and in 2004 the fines
imposed for the punishment of price-fixing
agreements in the paper wholesale business
amounted to a total of 57.6 million euros. In
spring 2005, fines in the total amount of
130 million euros were imposed on members of
an industrial insurance cartel, which was fol-
lowed in September with fines of 20 million euros
imposed on public-sector insurance companies.
Moreover, current proceedings against approxi-
mately 70 companies and persons engaged in
the concrete transportation industry are nearing
their termination: until now fines totalling
8 million euros have already been imposed on
eight participants in this cartel. The decision
concerning the price fixing agreements in the
paper industry decisions were addressed to 46
persons — apart from the twelve undertakings
involved.

In this connection it is interesting to note that in
nearly all of these decisions the leniency pro-
gram introduced by the Federal Cartel Office in
2000 was applied. Under the leniency program, it
is possible to reduce the level of fines against
undertakings or participants if they cooperate
actively in disclosing a cartel. Whistleblowers
may even be exempted entirely from any fine
under certain circumstances. This program,
which is not undisputed among lawyers, has thus
been established in Germany as a solid element
of the antitrust practice as far as the imposition of
fines is concerned.

Fines for incorrect statements within the
scope of a merger notification

In a decision of October 2005 against Invista
Resins & Fibes GmbH, the Federal Cartel Office
broke new legal ground. For the first time it
imposed a fine of 250,000 euros for incorrect
statements made in a merger notification filed in
2004. The Cartel Office found that persons
responsible in the undertaking had intentionally
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German Court refuses to

effect Service of US Action
for Damages

party, to deter future infringements and to reward
the plaintiff for having instituted the action in the
public interest. Accordingly, the effect is to focus
on prevention under competition law which is not
recognised under German civil law as a legiti-
mate purpose for a sanction. Furthermore,
according to the Court, treble damages have a
punitive character. Punitive sanctions on the
instigation of private plaintiffs constitute, in
principle a violation of the German government's
monopoly over penal sanctions and, therefore,
have to be considered a violation of the German
ordre public.

With its categorical denial refusal to grant the
service of the claim, the decision of the Regional
Court of Koblenz is commensurate with the
critical opinion of the Federal Constitutional
Court expressed in its Bertelsmann decision of
2003 (Fn.1). However, the decision is inconsis-
tent with the former practice of German courts
which - as a rule - considered such service as
appropriate and lawful. It remains to be seen
whether this most recent decision will make
German authorities more reluctant to serve
foreign claims for such actions.
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EU Commission demands
Extension of Competence in

Merger Control Procedures

EU Competition Commissioner, Ms. Neelie
Kroes, has demanded the reform of the division
of competence between the national antitrust
authorities and the EU Antitrust Authority in the
field of merger control.

The present rules provide in Art. 1 of the Merger
Control Regulation (Fn.2) that insofar as both
undertakings involved in the merger achieve two
thirds of their turnover in one and the same
Member State, the national competition authority
of that Member State has jurisdiction insofar as
the national provisions provide for an interven-
tion.

These demands have been sparked in particular
by the take-over of Endesa by Gas Natural. Both
undertakings generated at least two thirds of
their Community-wide turnover in Spain in the

1 Federal Constitutional Court, Decision of July
25,2003 — 2 BvR 1198/03

2 Regulation (EC) No. 139/2004 of the Council of
January 20, 2004, Official Gazette of January 29,
2004, L 24/1.

Claim for the Recovery of
unlawful Aid by Administra-
tive Order?
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immediately repay it, even if this has conse-
quences for the solvency of the recipient.

By its judgment of August 15, 2005 the Adminis-
trative Court of Berlin stopped this new internal
practice for the first time. It is stated in its judg-
ment that where the aid is granted on the basis
of a contract, the government and the aid recipi-
ent are equal-ranking contracting parties. An
administrative action would not apply as the
parties have equal status under the contract.
Where recovery of unlawful aid is sought, the
government would, therefore, have to resort to
litigation.

The Administrative Appeals Tribunal of Berlin-
Brandenburg rejected this view and allowed the
prompt recovery of unlawful (contractually
granted) aid by way of an administrative order.
Accordingly, the government may use an admin-
istrative order to reclaim unlawful aid without
having to commence the time-consuming civil
law or public law proceedings. Recipients of
unlawful aid can stop the immediate execution of
the recovery order only if they succeed in launch-
ing a sty of enforcement order in cases where
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