INTRODUCTION

The Hermes Sargent Bates, L.L.P. Texas Products Liability manual was authored
to assist product designers, manufacturers and suppliers, risk managers, insurance
personnel, and lawyers anticipate and address potential product liability issues. The
initial chapter provides a general overview of products liability law, followed by separate
chapters substantively addressing causes of action under theories of negligence, strict
liability, breach of warranty, common law misrepresentation, and liability under the
Texas Deceptive Trade Practices—Consumer Protection Act. Further, chapters are
dedicated to a substantive discussion of recognized legal defenses, damages
recoverable by product liability claimants, in addition to a discussion of remedies such
as contribution, indemnity, and joinder of Responsible Third Parties.

This manual is intended solely for use as a reference guide and is not intended to
be a replacement for in-depth research, which is necessary to thoroughly and
accurately analyze factually specific issues that may arise during litigation. Texas
products liability law is constantly evolving with common law developments and
statutory amendments.

The Hermes Sargent Bates, L.L.P. Texas Products Liability manual is the
combined effort of several lawyers at the firm, including but not limited to Dwayne
Hermes, Russell Newhouse, and Shari Keely, with law clerk Claire Monsman providing
valuable research and revisions.

September 2001
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I OVERVIEW OF PRODUCTS LIABILITY

A. Background

“Products liability” is a general area of law that addresses responsibility for
product-related injuries. Courts first recognized a right to recover for injuries caused by
the use of defective products based solely upon theories of negligence and breach of
contract. Under either theory, “privity of contract” was required for an injured person to
recover for product-related injuries. This meant that the injured person could
successfully bring a products liability action only if he had a specific relationship with the
product manufacturer or seller. Such a relationship was usually established by making
a direct purchase. The popular belief was that, absent a privity requirement, a flood of
products liability claims would impede or even cripple business growth.

Consumers began buying a wider variety and number of products as America
grew more technically complex and its infrastructure and transportation system became
more sophisticated. Frequently, the consumer was far removed from the
manufacturers and assemblers and had no hope of meeting the privity requirement
necessary to bring a lawsuit against a product manufacturer. As a result, tension in the
legal system developed between the increasing number of lawsuits involving product-
related injuries, consumers who were isolated from manufacturers, and the safeguard of
the privity rule.

Recognizing this dilemma and a social policy that favored compensating plaintiffs
injured by defective products, American courts began to carve out a specialized area of
“products liability” law towards the beginning of the twentieth century. The privity rule

was the first target of reform. In the seminal case of MacPherson v. Buick Motors Co.,
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Justice Benjamin Cardozo, then a member of the New York Supreme Court, began the
“assault on the citadel” of privity. Writing for the court, Justice Cardozo abolished the
privity requirement for recovery in a product liability lawsuit based on negligence.
According to Cardozo and the court:
[i]f the nature of a thing is such that it is reasonably certain to place life
and limb in peril when negligently made, it is then a thing of danger. Its
nature gives warnings of the consequences to be expected. If to the
element of danger there is added knowledge that the thing will be used by
persons other than the purchaser, and used without new tests, then,

irrespective of contract, the manufacturer of this thing is under a duty to
make it carefully.’

Scholars generally agreed that elimination of the privity requirement put plaintiffs
and defendants on equal footing in products liability actions, where defendants had
previously enjoyed an advantage through utilization of the privity defense. The lack of
privity rendered products liability negligence cases like any other negligence case.

Around the time that the privity requirement was abandoned, warranty law began
to develop more fully out of basic contract principles. Even so, warranty law was
increasingly ineffective for resolving personal injury claims because of certain notice
and disclaimer provisions that acted as technical barriers to recovery. Also problematic
to plaintiffs was the fact that, until recently, any contributory negligence by a plaintiff

created an absolute bar to recovery in negligence cases. To settle some of these

! MacPherson v. Buick Motor Co., 111 N.E. 1050, 1053 (N.Y. 1916)
(negligence case) (emphasis added). Today, the absence of privity of
contract does not bar a products liability suit grounded in either strict
liability, negligence, breach of warranty, or misrepresentation. See
ResTATEMENT (Seconp) oF Torts § 402A (1965)(strict liability); Garcia v.
Texas Instruments, Inc., 610 S.W.2d 456, 463 (Tex. 1980) (implied
warranty);  ResTateMent  (Seconp) ofF  Torts § 402B  (1965)
(misrepresentation).



problems, courts began adopting a no-fault or “strict” products liability theory which gave
plaintiffs a significant advantage.

Texas courts took their first steps towards the adoption of strict liability when they
imposed it as a matter of public policy in food contamination cases. The Texas
Supreme Court formally adopted section 402A of the Restatement (Second) of Torts in
1967 which holds the seller of a defective product strictly liable for injuries to a
consumer or user of that product regardless of the seller’s fault. Strict liability has since
become the main source of recovery in products liability lawsuits. The theory of strict
liability is premised on the social policy that a product manufacturer is better positioned
to bear the expense of compensation to injured consumers because manufacturers can
either pass on the costs to the public through product pricing or obtain appropriate
insurance coverage. Further, the fear of strict liability encourages manufacturers and
suppliers to safely design and assemble their products.

Products liability law has become increasingly significant as Americans consume
more products than ever before, and the majority of those products are sold outside the
states of manufacture. This Manual addresses the three main areas of products law:

1) negligence;
2) strict liability; and
3) breach of warranty and misrepresentation.
Some of these basic tenants of products liability law have been subsumed into

the Texas Products Liability Act?, which was enacted by the Texas Legislature in 1993.

2 TEX. CIv. PRAC. & REM. CODE §82.001 et. seq.



This Act is also discussed where applicable. This Manual further discusses Texas law
with regard to recoverable damages, available defenses, and recent developments in
the law of products liability. The remainder of this section briefly summarizes the
following major areas of products liability:

1) design defects;

2) manufacturing defects; and

3) marketing defects (failure to warn)

B. Design Defects in General

In Texas, most claims involving an alleged design defect are governed by the
Texas Products Liability Act.® In a products liability action in which a claimant alleges a
design defect, TEX. Civ. PRAC. & REM. CODE §82.005 requires the claimant to prove by a
preponderance of the evidence that: (1)there was a safer alternative design; and (2)
the defect was a producing cause of the personal injury, property damage, or death for
which the claimant seeks recovery.*

Prior to the Texas Legislature’s passing of this Act in 1993, Texas courts applied
the common law “risk-utility” test to evaluate the merits of an alleged product defect.
Specifically, the law recognized a balance between the risk of harm created by the
product versus the utility of the product.5 Remnants of this test are evident in the text of

§82.005 as it goes on to define what constitutes a “safer alternative design;” however,

3 Id.
4 TEX. Civ. PRAC. & REM. CODE § 82.005(a).
° Woods v. Crane Carrier Co., Inc., 693 S.W.2d 377, 379 (Tex. 1985).



the Legislature did not merely adopt the preexisting common law and in fact states,
“The section is not declarative, by implication or otherwise, of the common law with

respect to any product . . e

C. Manufacturing Defects in General

A manufacturing defect is established when the plaintiff demonstrates that a
product does not conform to the design specifications and plans of its manufacturer.” A
product that contains a manufacturing defect is more dangerous than its mass-produced
counterparts. While manufacturing defects occur in many different ways, most
generally arise from a mistake in the construction or assembly of the product.

A plaintiff can bring a products liability suit based on a manufacturing defect
under a theory of either negligence or strict liability. There are no specific provisions in

the Texas Product Liability Act addressing manufacturing defects.

D. Marketing Defects in General

Marketing defects make up the third category of potential product defects.
Marketing defects are generally found where there has been a failure to warn of certain
dangers, specifically: 1) the failure to warn of dangers or risks of harm; 2) the failure to
adequately warn of dangers or risks of harm; 3) the failure to provide instructions for the
safe use of a product; or 4) the failure to adequately provide instructions for the safe use

of a product. Accordingly, “[i]f a manufacturer knows or should know of potential harm

6 Tex. CIv. PRAC. & REM. CODE § 82.005(e).

’ Ford Motor Co. v. Pool, 688 S.W.2d 879, 881 (Tex. App.--Texarkana
1985), aff'd in part and rev’'d in part, 715 S.W.2d 629 (Tex. 1986).



to the user because of the nature of its product, the manufacturer is required to give an

adequate warning of such dangers.”®

8 Bristol-Myers Co. v. Gonzales, 561 S.W.2d 801, 804 (Tex. 1978).



Il. NEGLIGENCE

Summary Outline

Statute of Limitations

A negligence case must be brought within two years after the injured party knew
or should have known of a cause of action.

Elements of the Cause of Action

A. Duty to exercise ordinary care in the design, manufacture, and/or
marketing of a product;

B. Breach of the duty;
C. Proximate causation; and

D. Damages.

See Negligence Pattern Jury Charge, reprinted in part below
Damages Recoverable by the Plaintiff

A. Physical Pain and Mental Anguish (past and future)

B. Loss of Earning Capacity (past and future)

C. Disfigurement

D. Physical Impairment (past and future)
E. Medical Expenses (past and future)
F. Bystander Damages (mental anguish)

G. Wrongful Death and Survival Damages
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Comparative Responsibility Scheme (applicable to causes of action
accruing on or after September 1, 1995, and all cases accruing prior to
September 1, 1995 and filed on or after September 1, 1996):

A.

B.

Plaintiff is barred from recovery if his fault is greater than 50 percent.

If plaintiffs recovery is not barred, then his recovery is reduced by his
percentage of fault.

If plaintiffs recovery is not barred, then each defendant is liable to the
plaintiff for an amount equal to his or her percentage of fault.

Defendants are jointly and severally liable if either:
1) the defendant’s responsibility is greater than 50 percent, or

2) the defendant’s responsibility is equal to or greater than 15 percent
and:

a) the injury is caused by the depositing, discharge, or release
of any hazardous substance described in § 33.011(7); or

b) the injury resulted from a toxic tort.

3) the defendant, with specific intent to do harm to others, acts in
concert with another person to engage in one or more of a number of
felonies (specifically enumerated in § 33.002(b)(1)-(13.))

If a defendant pays more than his share of damages, he can seek
contribution from the other non-settling defendants that have not already
paid his or her share of damages.

With respect to the reduction of recoverable damages because of

settlement with one or more tortfeasor, the defendants must make an
election between:

1) the sum of the dollar amounts of settlements, or
2) a percentage of damages based on the sliding

scale found in Texas Civil Practice & Remedies
Code § 33.014.

I-2



Il NEGLIGENCE

A. Elements of a Negligence Cause of Action
Products liability actions based on design, manufacturing, and marketing
defects can be based on strict liability, negligence or warranty theories. A plaintiff must
be able to prove four elements in order to be successful in a products liability action
grounded in negligence:
1) a duty owed by the defendant to the plaintiff;
2) breach of that duty;
3) proximate cause; and
4) damages.
“Proximate cause” is defined in the Texas Pattern Jury Charges as:
[T]hat cause which, in a natural and continuous sequence, produces an
event, and without which cause such event would not have occurred. In
order to be a proximate cause, the act or omission complained of must be
such that a person using ordinary care would have foreseen that the

event, or some similar event, might reasonably result therefrom. There
may be more than one proximate cause of an event.’

This definition encompasses both the cause-in-fact of the event that is responsible for
the damages (“factual causation”) and the foreseeability of the event by a person using
ordinary care. Negligence actions focus on the conduct of the defendant. In Texas,
there is no requirement that the parties to a products liability negligence action have

privity of contract with each other.?

! 1 Texas Pattern Jury Charges § 2.04 (1990).

2 See, supra, Section I--“Overview” of this manual—and the “Background”

discussion of products liability.
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B. Design and Manufacturing Defects

A manufacturer owes a duty of reasonable care to consumers in the design and
manufacture of a product.® If it does not exercise this ordinary level of reasonable care,
the manufacturer will be held liable to a consumer for resulting injuries.*

As stated previously in the “Overview” section of this manual, Chapter 82 of the
Texas Civil Practice & Remedies Code (the “Products Liability Act”) governs the specific
criteria for a claimant’s burden of proof in establishing a design defect. Even though
§82.005 sets out specific criteria for proving a design defect, which are arguably
different from the traditional elements of negligence, the definition of a “products liability
action” under the Act includes actions based in negligence.

Where a manufacturing defect claim is based on negligence, the plaintiff must
prove that the defendant had a duty to manufacture the product safely, which was

breached, and which proximately caused the damages alleged.’

1. Required Evidence in Manufacturing Defect Cases
To successfully bring a products liability claim based on a manufacturing defect,
the plaintiff must show that the particular product did not conform to the design

specifications of the manufacturer at the time the product was sold and that this

3 See e.g., Alm v. Aluminum Co. of America, 717 S.W.2d 588, 590-91 (Tex.
1986); Gonzales v. Caterpillar Tractor Co., 571 S.W.2d 867 (Tex. 1978).

N Id.

3 Allen v. W.A. Virnau & Sons, Inc., 28 S.W.3d 226 (Tex. App.--Beaumont
2000, review denied)
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manufacturing omission proximately caused the injurious event®  Though a
manufacturing defect may seem like the easiest of defects to prove, it can often be
difficult in negligence cases where the plaintiff must show that specific negligent
conduct by the defendant caused the alleged flaw in the product. For example,
redundant safeguards and specifications are often built into a product’s manufacturing
process; however, the failure to comply with one or more specification(s) may have had
no effect on the performance of the product as it relates to the accident in question.
For this reason, expert testimony is typically vital to Plaintiffs and Defendants alike to
establish whether the manufacturer in fact failed to follow design parameters, and if so,
did such failure proximately cause the damages alleged. Incidentally, a plaintiff can
offer evidence that the product malfunctioned as circumstantial proof of a defect where

he does not have specific proof of such defect.”

C. Marketing Defects

A “duty to inform users of hazards associated with the use of its products” is
imposed upon the designer, manufacturer, and/or supplier of a product.® The applicable
standard is whether a reasonably prudent person in the designer’s, manufacturer’s, or

supplier’s position would warn of dangers associated with the product.® Liability will be

6 Ford Motor Co. v. Pool, 688 S.W.2d 879, 881 (Tex. Civ. App.--Texarkana
1985), affd in part and rev’d in part, 715 S.W.2d 629 (Tex. 1986).

! General Motors Corp. v. Hopkins, 548 S.W.2d 344, 349-350 (Tex. 1977);
Temple Eastex v. Old Orchard Creek Partners, Ltd., 848 S.W.2d 724, 732
(Tex. App.--Dallas 1992, writ denied).

8 Alm, 717 S.W.2d at 591; see also ResTaTEMENT (Seconp) oF Torts § 388
(1965).

9 Alm, 717 S.W.2d at 591.
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imposed upon the manufacturer, designer, or supplier for injuries proximately caused if
it is found that a reasonably prudent person would have warned of the dangers and the
manufacturer, designer, or supplier did not, or did not do so adequately. The
“adequacy” of a warning is a factual issue to be decided by the jury and, again, is most
often presented through expert testimony. In a few limited product applications, such as
pesticides for example, there are statutes mandating the content and appearance of a
product’s marketing.'® Often, however, warnings experts will reference and rely upon
non-binding industry standards, such as the “ANSI” standards published by the
American National Standards Institute.
1. Failure to Warn

A manufacturer’s duty to warn extends to inherent or foreseeable dangers that
are known or, by the application of reasonably developed human skill and foresight,
should have been known by a manufacturer at the time the product was marketed." To
determine what a manufacturer “should have known,” Texas courts will hold the
manufacturer to the same standard as that of an expert, will expect the manufacturer to
be apprised of relevant scientific knowledge and advances, and will expect the
manufacturer to use warnings based on the latest available information.”> Where the
risks and dangers of a particular product are generally known to the public, no duty to

warn exists.

10 E.g., 7 U.S.C.A. § 136 (West 2000).
R Alm, 717 S.W.2d at 591.
12 Id.

13 See ResTATEMENT (SeEconp) oF TorTs § 402A, cmt. j (1965).
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2. Required Evidence in Marketing Defect Cases
Expert testimony can be offered in marketing defect cases to identify, explain, or

disprove an alleged danger that required a warning. Moreover, an expert can give his
opinion as to exactly what would constitute an adequate warning.'* Experts can also
testify in marketing defect cases as to the foreseeability of a danger associated with a
particular product.’® A plaintiff may prove a product manufacturer's or seller's
knowledge or foreseeability of danger in several ways, such as by presenting:

1) evidence of similar accidents or other complaints;

2) post-accident warnings by the manufacturer;

3) recall letters;

4) evidence of governmental standards;

5) expert testimony, lay testimony, or documentary
evidence to show information about risks available to
the defendant; and

6)  reliance on well-established presumptions.®

Proof of noncompliance with government labeling standards will establish
negligence per se.'” Conversely, proof of compliance with a labeling standard does not

necessarily mean that a warning is adequate.®

14 Blackwell Burner Co., Inc. v. Cerda, 644 S.W.2d 512, 516 (Tex. App.--San
Antonio 1982, writ ref'd n.r.e.).

15 USX Corp. v. Salinas, 818 S.W.2d 473, 484 (Tex. App.--San Antonio
1991, writ denied).

16 Id.
' Muncy v. Magnolia Chemical Co., 439 S.W.2d 15, 19 (Tex. Civ. App.--

Amarillo 1968, writ refd n.r.e.).
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D. Evidence of Subsequent Remedial Measures

A subsequent remedial measure is a measure taken after an event which, if
taken previously, would have made the event less likely to occur.”® Products liability
plaintiffs often want to use evidence of subsequent remedial measures to show a
manufacturer’s or seller’s fault. The Federal Rules of Evidence do not allow the
admission of subsequent remedial measures in cases to prove negligence.
However, the federal rules do not explicitly address the admissibility of subsequent
remedial measures in strict liability cases, and federal courts are divided on this issue.

In 1983, the United States Court of Appeals for the Fifth Circuit reasoned that
the policy justifications behind the prohibition of such evidence were just as relevant in
strict liability cases as in negligence cases, especially to encourage the development
of safer products, and on this basis excluded evidence of subsequent remedial
measures in the particular strict liability products case.? However, the circuit court
went on to state that evidence of subsequent remedial measures is admissible to
prove the feasibility of an alternative design should the defendant deny that a feasible

safer alternative exists.??

18 Bristol-Myers Co. v. Gonzales, 561 S.W.2d 801, 804 (Tex. 1978); Rolen v.
Burroughs Wellcome Co., 856 S.W.2d 607, 609 (Tex. App.--Waco 1993,
no writ).

19 FED. R. EvID. 407 (West 2000); TEX. R. Civ. EviD. 407 (Vernon 2000).
20 FED. R. EVID. 407 (West 2000).

2 Grenada Steel Industries, Inc. v. Alabama Oxygen Co., Inc., 695 F.2d 883,

886-888 (5th Cir. 1983).
22 Id. at 888-8809.
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Because the culpability of a defendant is not an issue in strict liability actions,
Texas courts will generally admit evidence of subsequent remedial measures taken by a
manufacturer or seller to prove a product defect in such cases. This is because strict
liability focuses on the condition of the product and not the conduct of the defendant.
Evidence of subsequent remedial measures is also admissible for other purposes, such
as proving ownership, control, or feasibility of precautionary measures, if controverted,
or impeachment.

Conversely, Texas courts hold evidence of subsequent remedial measures
inadmissible to show that a defendant was negligent. Courts reason that if evidence of
subsequent remedial measures is inadmissible in negligence lawsuits, negligent
defendants will be encouraged to work towards making their products safer without fear
of increasing their vulnerability to litigation.*

Where the plaintiff brings both negligence and strict liability claims, the jury
should be instructed that it can only consider the evidence of subsequent remedial
measures as they relate to the strict liability claim.** Under either theory, a
manufacturer's written notice to a purchaser that a product defect exists is admissible
against the manufacturer to show that a the given product was defective.

Regardless of the theory of recovery, an argument may exist under either the
Texas or Federal Rules of Evidence that subsequent remedial measures should not be

admissible in a particular case because their “probative value” or usefulness to the jury

23 Roosth & Genecov Prod. Co. v. White, 262 S.W.2d 99, 101 (Tex. 1953).
24 Enterprise Products Co. v. Sanderson, 759 S.W.2d 174, 181 (Tex. App.--

Beaumont 1988, writ dism’d). Admittedly, this instruction will be of little
consolation to a defendant.
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is substantially outweighed by the dangers of unfair prejudice, confusion of the issues,

or misleading the jury.?

% Tex. R. Civ. Evio. 403 (Vernon 2000); Feo. R. Evio. 403 (West 2000).
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PATTERN JURY CHARGES

PJC 21 Negligence and Ordinary Care

“‘Negligence” means failure to use ordinary care, that is, failing to do that which a
person of ordinary prudence would have done under the same or similar circumstances
or doing that which a person of ordinary prudence would not have done under the same
or similar circumstances.

“Ordinary care” means that degree of care that would be used by a person of
ordinary prudence under the same or similar circumstances.

COMMENT

When to use. These definitions should be included in the court’s charge in
every case in which ordinary negligence is the standard of care. They include the
standard and accepted elements of negligence. See, e.g., Colvin v. Red Steel Co., 682
S.W.2d 243, 245 (Tex. 1984); Great Atlantic & Pacific Tea Co. v. Evans, 175 S.W.2d
249, 250-51 (Tex. 1943).

Modify if “ordinary care” not applicable to all. If “ordinary care” is not the
standard applicable to all persons whose conduct is inquired about (as in cases
involving a high degree of care owed by a common carrier to its passengers, cases
involving the conduct of a child, or certain negligent entrustment cases), the phrase
“‘when used with respect to the conduct of [insert name of person held to standard of
ordinary care]” should be added after the first word, “negligence,” in the instruction.

When to use PJC 2.2 or 2.3. PJC 2.2 or 2.3 should be used in addition to PJC
2.1 in cases in which both “ordinary care” and either “high degree of care” or “child’s
degree of care” are to be considered by the jury. See above paragraph. If only “high
degree” or “child’s degree” is to be considered, PJC 2.2 or 2.3 should be used in lieu of
PJC 2.1.
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PJC 24 Proximate Cause

“Proximate cause” means that cause which, in a natural and continuous
sequence, produces an event, and without which cause such event would not have
occurred. In order to be a proximate cause, the act or omission complained of must be
such that a person using ordinary care would have foreseen that the event, or some
similar event, might reasonably result therefrom. There may be more than one
proximate cause of an event.

COMMENT

When to use. PJC 2.4 should be used in every negligence case in which the
cause of action requires that the negligence be a proximate cause of the occurrence. It
is based on the definition approved by the court in Rudes v. Gottschalk, 324 S.W.2d
201, 207 (Tex. 1959). For discussion of the element of “foreseeability,” see
Motsenboker v. Wyatt, 369 S.W.2d 319, 323 (Tex. 1963); Carey v. Pure Distributing
Corp., 124 S.W.2d 847, 849 (Tex. 1939).

Modify if “ordinary care” not applicable to all. If “ordinary care” is not the
standard applicable to all whose conduct is inquired about, the phrase the degree of
care required of him should replace the words ordinary care in the second sentence of
this definition of “proximate cause.” See Rudes, 324 S.W.2d at 206-07.

Substitute PJC 3.1 if evidence of “new and independent cause.” When
there is evidence of a “new and independent cause,” PJC 3.1 rather than PJC 2.4
should be submitted.

(See also PJC 70.02)
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PJC 70.2 Proximate Cause — Products Liability

“‘Proximate cause” means that cause which, in a natural and continuous
sequence, produces an event, and without which cause such event would not have
occurred. In order to be a proximate cause, the act or omission complained of must be
such that a person using ordinary care would have foreseen that the event, or some
similar event, might reasonably result therefrom. There may be more than one
proximate cause of an event.

COMMENT

When to use. PJC 70.2 should be used in submitting claims for breach of
express or implied warranty (see PJC 71.5 and 71.6). It is based on the definition
approved in Rudes v. Gottschalk, 324 S.W.2d 201, 207 (Tex. 1959).

“New and independent cause” or “sole proximate cause.” In an appropriate
case, the definition of “new and independent cause” or “sole proximate cause” may be
submitted instead of or in addition to PJC 70.2. For definitions of “new and independent
cause” and “sole proximate cause,” see PJC 50.4 and 50.5, which may be modified as
necessary.
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PJC 4.1 Broad Form—Joint Submission of Negligence and Proximate Cause
QUESTION

Did the negligence, if any, of the persons named below proximately cause the
[occurrence] [injury] [occurrence or injury] in question?

Answer “Yes” or “No” for each of the following:

a. Don Davis

b. Paul Payne

C. Sam Settlor

d. Responsible Ray
e. Connie Contributor

COMMENT

When to use. PJC 4.1 is a broad-form question that should be appropriate in
most motor vehicle negligence cases.

Broad form to be used when feasible. Rule 277 of the Texas Rules of Civil
Procedure provides that “the court shall, whenever feasible, submit the cause upon
broad-form questions.” In Texas Department of Human Services v. E. B., 802 S.W.2d
647,649 (Tex.1990), the supreme court interpreted the phrase “whenever feasible” as
mandating broad-form submission “in any or every instance in which it is capable of
being accomplished.” The court has described the reasons for broad-form questions as
follows: “Broad-form questions reduce conflicting jury answers, thus reducing appeals
and avoiding retrials. Rule 277 expedites trials by simplifying the charge conference and
making questions easier for the jury to comprehend and answer.” E. B., 802 S.W.2d at
649; see also Lemos v. Montez, 680 S.W.2d 798, 801 (Tex. 1984). The court further
stated, “The rule unequivocally requires broad-form submission whenever feasible.
Unless extraordinary circumstances exist, a court must submit such broad-form
questions.” E. B., 802 S.W.2d at 649.

When broad-form questions not feasible. Broad-form questions must be used
unless extraordinary circumstances exist making such questions not feasible. The term
‘extraordinary circumstances” would seem to contemplate only a situation in which the
policies underlying broad-form questions would not be served. E. B., 802 S.W.2d at
649; Lemos, 680 S.W.2d at 801. In Westgate, Ltd. v. State, 843 S.W.2d 448,455 n.6
(Tex. 1992), the supreme court suggested that the submission of alternative liability
standards in a situation in which the governing law is unsettled “might very well be a
situation where broad-form submission is not feasible.” Also, submission of a broad-
form question incorporating multiple theories of liability, including both valid and invalid
theories, is harmful error and a new trial is required when timely objection has been
made and the appellate court cannot determine whether the jury based its verdict on an
improperly submitted theory. Crown Life Insurance Co. v. Casteel, 22 S.W.3d 378, 389
(Tex. 2000).

II-15



Accompanying definitions and instructions. The broad-form questions
required by rule 277 contemplate the use of appropriate accompanying instructions “as
shall be proper to enable the jury to render a verdict.” In E. B., 802 S.W.2d at 648, for
example, the broad-form question was accompanied with instructions tracking the
statutory grounds for the relief sought. See also chapter 2, “Basic Definitions in
Negligence Actions.”

Plaintiff’s negligence. If the plaintiff's negligence is not in issue, the plaintiff's
name (Paul Payne) should not be included in the above question. In a case in which
the plaintiff's negligence is in issue, or in any case including more than one defendant ,
a proportionate responsibility question should follow PJC 4.1. Tex. Civ. Prac. & Rem.
Code Ann. §§ 33.001-.016 (Vernon 1997). See PJC 4.3 and 4.4.

Employer immunity under Workers’ Compensation Act. Because of the
immunity from common-law claims for actual damages of the employer of an injured
employee under the Workers’ Compensation Act, Tex. Lab. Code Ann. § 408.001
(Vernon 1996), the conduct of an employer should not be submitted in the questions
pertaining to negligence (PJC 4.1) and loss allocation (PJC 4.3). Varela v. American
Petrofina Co. of Texas, 658 S.W.2d 561 (Tex. 1983); Teakell v. Perma Stone Co, 658
S.W.2d 563 (Tex. 1983); see also Magro v. Ragsdale Brothers, 721 S.W.2d 832 (Text
1986) (co-employee liability).

Use of occurrence or injury. The use of “occurrence” or “injury” in this question,
as well as in PJC 4.3, could affect a case in which there is evidence of the plaintiff's
negligence that is “injury-causing” or “injury-enhancing” but not “occurrence-causing”:
for example, carrying gasoline in an unprotected container, which exploded in the crash,
greatly increasing his injuries (pre-accident negligence), or failing to follow doctor’s
orders during recovery, thereby aggravating the injuries (post-accident negligence). In
such a case the jury should not consider this negligence in answering PJC 4.1 and PJC
4.3 if “occurrence” is used, while it should consider the negligence if “injury” is used. In a
case involving a death, the word “death” may be used instead of “injury”.

The passage of the proportionate responsibility statute (TCPRC ch.33) in 1987
further complicated the issue. For suits filed after September 1,1987, section 33.0003
requires a finding of “percentage of responsibility” in pure negligence cases as well as in
‘mixed” cases involving claims of negligence and strict liability and/or warranty.
“Percentage of responsibility” is defined in terms of “causing or contributing to cause in
any way . . . the personal injury, property damage, death, or other harm for which
recovery of damages is sought.” TCPRC § 33.011 (4) (emphasis added). The definition
does not use the term “occurrence”; however, nothing in the legislative history indicates
that the “occurrence/injury” issue was being addressed in the choice of words used in
the definition.

Heretofore, in most negligence cases and in non-crashworthiness strict products
cases, two causal nexuses have been required—one between conduct and occurrence
and the other between occurrence and injury. See Morgan v. Compugraphic Corp., 675
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S.W.2d 729, 731-32 (Tex. 1984). But cf, Duncan v. Cessna Aircraft Co., 665 S.W.2d
414, 428 (Tex. 1984) (nexus between conduct and occurrence not required).

The above distinctions between the plaintiff’s injury-causing negligence (whether
pre-accident or post-accident) and occurrence-causing negligence affect the decision
of whether such conduct should be submitted as part of the question on the plaintiff's
contributory negligence or as an exclusionary instruction to the damages question.

The Committee is unable to determine whether the legislature, by using “injury” in
section 33.011(4), intended to abolish the distinction between “occurrence-causing” and
“‘injury-causing” contributory negligence and mandate the use of “injury” to the
preclusion, at any time, of “occurrence.” Thus the alternatives occurrence, injury and
occurrence or injury appear in brackets to indicate that if evidence of plaintiff's
nonoccurrence-producing negligence makes the choice important the decision is to be
made by the court in light of the precedents discussed above and other relevant law.

When not to submit exclusionary instruction. If PJC 4.1 is submitted with the
term injury, the exclusionary instruction in PJC 8.7,8.8, or 8.9 should not be submitted.

Submission of settling person. If the case includes a settling person (Sam
Settlor), that person’s responsibility should be determined by the trier of fact. TCPRC §§
33.003, 33.011. Thus, the settling person’s name must be included in the basic liability
question as well as the proportionate responsibility question. See PJC 4.3.

Submission of responsible third parties--causes of action accruing on or
after September 1, 1995, and causes of action accruing before September 1, 1995
on which suit is filed on or after September 1, 1996. A “responsible third party”
(Responsible Ray) should only be included in the basic liability question if joined under
TCPRC § 33.004. A “responsible third party” is defined in TCPRC § 33.011 (6). If
submitted in the basic liability question, a responsible third party should also be
submitted in the proportionate responsibility question. TCPRC § 33.003. See PJC 4.3.

Submission of contribution defendant. If there is a contribution defendant
(Connie Contributor), that person’s name should be included in the basic liability
question. See TCPRC §§ 33.003, .011. “Contribution defendant” is defined in TCPRC §
33.016. However, a contribution defendant must not be included in the main
proportionate responsibility question (PJC 4.3), but instead requires a separate question
comparing the contribution defendant’'s percentage of responsibility with the
responsibility of the defendant. See PJC 4 .4.

Exceptions to the limitations on joint and several liability. The limitations on
joint and several liability set forth in chapter 33 of the Texas Civil Practice and
Remedies Code do not apply where a defendant (1) with the specific intent to harm
others acts in concert with another person to engage in conduct described in the
sections of the Penal Code referred to in section 33.002, or (2) causes harm by
depositing, discharging, or releasing into the environment a hazardous or harmful
substance (section 33.013(c)(1)), or (3) causes harm resulting from a “toxic tort”
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(section 33.013(c)(2)). To create an exception to the limitations on joint and several
liability, in an appropriate case separate findings establishing such conduct may be
necessary, e.g., whether the defendant acted in concert with another person to engage
in the type of unlawful conduct referred to in section 33.002. However, though
definitions or acts may be borrowed from the Penal Code to craft the jury question, the
jury shall not be advised that the conduct in question is actually a violation of the Texas
Penal Code. TCPRC § 33.002(g). Similarly, under section 33.013, a fact finding may be
required as to whether the defendant deposited, discharged, or released into the
environment a hazardous or harmful substance or caused harm resulting from a “toxic
tort.” TCPRC § 33.013.
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PJC 4.2 Standards for Recovery of Exemplary Damages

PJC 4.2A  Gross Negligence—Causes of Action Accruing before September 1,
1995

If, in answer to Question_ [4.1 or other applicable liability question], you have
found that the negligence of Don Davis proximately caused the [occurrence] [injury]
[occurrence or injury], then answer the following question. Otherwise, do not answer the
following question.

QUESTION
Was such negligence of Don Davis “gross negligence”?

“Gross negligence” means more than momentary thoughtlessness, inadvertence,
or error of judgment. It means such an entire want of care as to establish that the act or
omission in question was the result of actual conscious indifference to the rights,
welfare, or safety of the persons affected by it.

Answer “Yes” or “No.”

Answer:

PJC 4.2B Malice- Causes of Action Accruing on or after September 1, 1995
QUESTION

If you have answered “Yes” to Question _ [4.1 or other applicable liability
question], and you have inserted a sum of money in answer to Question [7.2 or
other applicable damages question], then answer the following question. Otherwise, do
not answer the following question.

QUESTION

Do you find by clear and convincing evidence that the harm to Paul Payne
resulted from malice?

“Clear and convincing evidence” means the measure or degree of proof that
produces a firm belief or conviction of the truth of the allegations sought to be
established.

“Malice” means:

(a) a specific intent by Don Davis to cause substantial injury to Paul Payne; or

(b) an act or omission by Don Davis,
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(i) which, when viewed objectively from the standpoint of Don Davis at
the-time of its occurrence, involved an extreme degree of risk, considering the
probability and magnitude of the potential harm to others; and

(i) of which Don Davis had actual, subjective awareness of the risk
involved, but nevertheless proceeded with conscious indifference to the rights, safety, or
welfare of others.

Answer “Yes” or "No.”
Answer:
COMMENT

When to use. PJC 4.2A should be used if exemplary damages for gross
negligence are sought in a cause of action accruing before September 1, 1995. For
causes of action accruing on or after September 1, 1995, PJC 4.2B should be used.
The 1995 legislature eliminated the term “gross negligence” from chapter 41 of the Civil
Practice and Remedies Code and set out a new definition of conduct required to
support the recovery of exemplary damages. See Tex. Civ. Prac. & Rem. Code Ann. §§
41.001, 41.003 (Vernon 1997).

Wrongful death actions. In wrongful death actions arising on or after
September 1, 1995, brought by or on behalf of a surviving spouse or heirs of the
decedent’s body, under a statute enacted under Section 26, Article XVI of the Texas
Constitution, “gross neglect” remains the standard of recovery. The definition of “gross
neglect” is the same as alternative (b) in the above definition of malice. TCPRC §
41.003(3).

Exceptions to the limitation on exemplary damages. The limitation on the
amount of exemplary damages recoverable, set forth in TCPRC § 41.008(b), does not
apply when the plaintiff seeks exemplary damages based on conduct described as a
felony in the sections of the Penal Code referenced in section 41.008(c). To create an
exception to the limitation on exemplary damages, in an appropriate case separate
findings establishing such conduct may be necessary. For example, a fact finding may
be required as to whether the defendant committed such conduct “knowingly or
intentionally” (except in the case of intoxication assault and intoxication manslaughter).
The definition of “knowingly” or “intentionally” should also be submitted in an appropriate
case in accordance with TCPRC § 41.008(d) and section 6.03(a) and (b) of the Penal
Code.

[The following paragraphs apply only to PJC 4.2A.]

Use of “occurrence”, “injury”, or “occurrence or injury” in PJC 4.2A. See
PJC 4.1 Comment. The term used in PJC 4.2A should match that used in PJC
4.1.Source of definition in PJC 4.2A. The definition in PJC 4.2A is from Act of June
3,1987, 70th Leg., 1st C.S., ch.2, § 2.12, 1987~Tex. Gen. Laws 37, 44, amended by Act
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of April 11, 1995, 74th Leg., R.S., ch. 19, § 1, 1995 Tex. Gen. Laws 108-113. In
Transportation Insurance Co. v. Moriel, 879 S.W.2d 10, 21 (Text 1994), the court stated:

The entire definition of “gross negligence” is “such an entire want of care as to
establish that the act or omission was the result of actual conscious indifference to the
rights, safety, or welfare of the person affected.” Tex. Civ. Prac. & Rem. Code Ann. §
41.001(5) (Vernon Supp. 1994) (emphasis added).

The court also stated:

[T]he definition of gross negligence includes two elements: (1) viewed objectively
from the standpoint of the actor, the act or omission must involve an extreme degree of
risk, considering the probability and magnitude of the potential harm to others, and (2)
the actor must have actual, subjective awareness of the risk involved, but nevertheless
proceed in conscious indifference to the rights, safety, or welfare of others.

Moriel, 879 S.W.2d at 23. The opinion is silent on whether these two elements are to be
submitted.
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PJC 4.3 Proportionate Responsibility

If you have answered “Yes” to Question___ [4.1 or other applicable liability
question] for more than one of the persons named below, then answer the following
question. Otherwise, do not answer the following question.

The percentages you find must total 100 percent. The percentages must be
expressed in whole numbers. The negligence attributable to any one named below is
not necessarily measured by the number of acts or omissions found. The percentage
attributable to any on need not be the percentage attributed to that one in answering
another question.

QUESTION

What percentage of the negligence that caused the [occurrence] [injury]
[occurrence or injury] do you find to be attributable to each of those found by you in your

answer to Question [4.1 or other applicable liability question], to have been
negligent?
a. Don Davis %
b. Paul Payne %
C. Sam Settlor %
d. Responsible Ray %
Total 100%
COMMENT

When to use. Rule 277 requires a percentage question “in any case in which the
jury is required to apportion the loss among the parties.” Tex. R. Civ. P. 277. Thus, PJC
4.3 should be used if the issue of negligence of more than one person is submitted to
the jury under Tex. Civ. Prac. & Rem. Code Ann. §§ 33.001-.016 (Vernon 1997).

Conditioned on negligence of more than one person. PIC 4.3 is conditioned
on findings that the acts or omissions of more than one person proximately caused the
occurrence, since otherwise no comparison is possible.

Conditioned on negligence of more than one person. PJC 4.3 is conditioned
on findings that the acts and omissions of more than one person proximately caused
the occurrence, because otherwise no occurrence is possible.

Blanks for question numbers. The question number to be inserted in the blank
space in the conditioning instruction should coincide with that of the underlying
causation inquiry, which should generally be submitted in the liability question. Thus, in
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situations involving negligence per se, the number of the proximate cause question
referring to the conduct that constitutes negligence per se should be included. In cases
in which there is not causation inquiry, such as those involving negligent entrustment or
negligent hiring, the question number to be inserted is that of the question determining
liability. In those cases, an instruction should be given in connection with the
proportionate responsibility question informing the jury that causation is imputed based
on the appropriate legal standard. For example, in a negligent entrustment case, an
instruction patterned after the following may be appropriate:

As to Edna Entruster, “negligence” means entrusting a vehicle to a reckless
driver if the entrustor knew or should have known that the driver was reckless.
Such negligence is a proximate cause of a collision if the negligence of the driver
to whom the vehicle was entrusted is a proximate cause of the collision.

Alternative use of “occurrence”, “injury”, or “occurrence or injury” in PJC
4.1. If “injury” or “occurrence” or “injury”, rather than “occurrence”, is used in the
question at PJC 4.1 (see PJC 4.1 Comment), then the same term should be used in
PJC 4.3.

Employer immunity under Workers’ Compensation Act. Because of the
immunity from common-law claims for actual damages of the employer of an injured
employee under the Workers’ Compensation Act, Tex. Lab. Code Ann. § 408.001
(Vernon 1996), the conduct of an employer should not be submitted in the questions
pertaining to negligence (PJC 4.1) and loss allocation (PJC 4.3). Varela v. American
Petrofina Co. of Texas, 658 S.W.2d 561 (Tex. 1983); Teakell v. Perma Stone Co., 658
S.W.2d 563 (Tex. 1983); see also Magro v. Ragsdale Brothers, 721 S.W.2d 832 (Tex.
1986) (co-employee liability).

Defensive theories subsumed under comparative negligence. Defensive
theories formerly submitted as special issues but now subsumed under the comparative
negligence question include “assumption of risk,” Farley v. M M Cattle Co., 529 S.W.2d
751, 758 (Tex. 1975); “imminent peril” (1 State Bar of Texas, Texas Pattern Jury
Charges PJC 3.08 (1969)), Davila v. Sanders, 557 S.W.2d 770 (Tex. 1977); “last clear
chance” or “discovered peril” (PJC 3.06 (1969)), French v. Grigsby, 571 S.W.2d 867
(Tex. 1978); and “no duty” and “open and obvious” in premises cases, Parker v.
Highland Park Inc., 565 S.W.2d 512, 520-21 (Tex. 1978), and Massman-Johnson v.
Gundolf, 484 S.W.2d 555 (Tex.1972). These theories should no longer be submitted by
question or instruction. The Committee also believes that the traditional doctrine of
‘rescue” (PJC 3.09 (1969)) is akin to “imminent peril” and is subsumed under
comparative negligence.

Use of “negligence” or “responsibility”. Though the Committee has chosen to
continue to compare negligence, the term “responsibility” is used in TCPRC § 33.011
(4). There is general agreement that the 1987 revisions of chapter 33 of the Civil
Practice and Remedies Code were not intended to change the basic substantive
elements of tort law. However, whether the revisions change the focus of comparison in
the allocation question is uncertain. For a discussion of the legislative history, see
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generally John T. Montford & Will G. Barber, 1987 Tort Reform: A Quest (pt.2),25 Hous.
L. Rev.245, 247, 250-76 (1988). Because of the frequent use of the term “responsibility”
in the Code, an alternative submission under the Code might be as follows:

For each if those found by you to have caused the [occurrence] [injury]
[occurrence or injury], find the percentage of responsibility of those named below.

“Percentage of responsibility” means that percentage attributed to those named
below with respect to causing or contributing to cause in any way the [personal
injuryl,[property damage], [death], or other harm for which recovery of damages is
sought.

See Brown v. Edwards Transfer Co., 764 S.W.2d 220, 224 n.2 (Tex. 1988).

Submission of settling person. The negligence of a settling person shall be
compared to the negligence of the plaintiff and of the defendant. TCPRC § 33.003. If
there is no settling person (Sam Settlor), then no such submission is required.

Submission of responsible third party—causes of action accruing on or
after September 1, 1995 and causes of action accruing before September 1, 1995
on which suit is filed on or after September 1, 1996. A “responsible third party”
(Responsible Ray) should only be included in the basic liability question if joined under
TCPRC § 33.004. A “responsible third party” is defined in TCPRC § 33.011(6). If
submitted in the basic liability question, a responsible third party should also be
submitted in the proportionate responsibility question. TCPRC § 33.003.

Second comparative question for contribution defendant. If the case
includes a contribution defendant (see PJC 4.1 Comment, “Submission of contribution
defendant”), a second comparative question is necessary. TCPRC § 33.016(c). See
PJC 4.4. In such a case the following sentence should be added at the end of the
instructional paragraph beginning “The percentages you find. . .”:

If you answered “Yes” as to Connie Contributor in Question [4.1 or other
applicable liability question], you will be asked to attribute the percentage of negligence
as to Connie Contributor in Question [4.4 or other applicable proportionate
responsibility question].
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PJC 4.4 Proportionate Responsibility If Contribution Is Joined

If you have answered “Yes” to Question [4.1 or other applicable liability
question] for more than one of those named below, then answer the following question.
Otherwise, do not answer the following question.

The percentages you find must total 100 percent. The percentages must be
expressed in whole numbers. The negligence attributable to anyone named below is not
necessarily measured by the number of acts or omissions found.

QUESTION

With respect to causing or contributing to cause in any way the injury to Paul Payne,
find the percentage of negligence, if any, attributable as between or among—

a. Don Davis %

b. Connie Contributor %

Total 100%
COMMENT

When to use. PJC 4.4 is an additional comparative question designed to follow
the comparative question in PJC 4.3. It submits the proportionate responsibility between
the defendant and a contribution defendant under Tex. Civ. Prac. & Rem. Code Ann. §
33.016 (Vernon 1997). Section 33.016 specifically requires this second comparative
question. This question should not include an inquiry about the responsibility of the
claimant for any negligence concerning his own claim.

If there is more than one defendant. If the question inquires about the
negligence of more than one defendant, separate percentage answers should not be
sought for each defendant in PJC 4.4; rather, the names of all defendants should be
grouped on one answer line.

The ratio of responsibility between or among the defendants is fixed by the
answer to PJC 4.3, in which a separate answer is obtained for each defendant.
Seeking a second set of separate answers in PJC 4.4 might result injury confusion or
conflicting answers. The contribution responsibility of each defendant may be
determined mathematically by allocating the percentage attributed to all defendants in
answer to PJC 4.4 in proportion to the relative percentages found for each defendant in
answer to PJC 4.3.

If there is more than one contribution defendant. If the question inquires

about the responsibility of more than one contribution defendant, a separate percentage
answer should be sought for each such contribution defendant.
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Blanks for question numbers. The question number to be inserted in the blank
space in the conditioning instruction should coincide with that of the underlying
causation inquiry, which should generally be submitted in the liability question. Thus, in
situations involving negligence per se, the number of the proximate cause question
referring to the conduct that constitutes negligence per se should be included. In cases
in which there is no causation inquiry, such as those involving negligent entrustment or
negligent hiring, the question number to be inserted is that of the question determining
liability. In those cases, an instruction should be given in connection with the
proportionate responsibility question informing the jury that causation is to be imputed
based on the appropriate legal standard. For example, in a negligent entrustment case,
an instruction patterned after the following may be appropriate:

As to Edna Entruster, “negligence” means entrusting a vehicle to a reckless
driver if the entrustor knew or should have known that the driver was reckless. Such
negligence is a proximate cause of a collision if the negligence of the driver to whom the
vehicle was entrusted is a proximate cause of the collision.

Alternative use of “occurrence”, “injury”, or “occurrence or injury” in PJC
4.1. If “injury” or “occurrence or injury”, rather than “occurrence”, is used in the question
at PJC 4.1 (see PJC 4.1 Comment), then the same term should be used in PJC 4 4.

Use of “negligence” or “responsibility”. Though the Committee has chosen

to continue to compare negligence, the term “responsibility” is used in TCPRC §
33.011(4). See PJC 4.3 Comment, “Use of ‘negligence’ or ‘responsibility.”
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PJC 71.11 Products Liability—Proportionate Responsibility

If you have answered “Yes” to Question(s) [the liability question(s)]
for more than one of those named below, then answer the followings question.
Otherwise, do not answer the following question.

The percentages you find must total 100 percent. The percentages must be
expressed in whole numbers. The percentage of causation attributable to a person or
product is not necessarily measured by the number of acts, omissions, or product
defects found. The percentage attributable to a person need not be the same
percentage attributed to that person in answering another question.

QUESTION

For each person or product found by you to have caused the [occurrence] [injury]
[occurrence or injury], find the percentage caused by—

a. Don Davis %
b. The Panther automobile [and
Panther Manufacturing Co.] %
C. Paul Payne %
d. Sam Settlor %
e. Responsible Ray %
Total 100%
COMMENT

When to use. Rule 277 requires a percentage question “in any case in which the
jury is required to apportion the loss among the parties.” Tex. R. Civ. P. 277. Thus, PJC
71.1 | should be used if the responsibility of more than one person (or product) is
submitted to the jury under Tex. Civ. Prac. & Rem. Code Ann. ch. 33 (Vernon 1997 ).

L 1H

Use of “occurrence,” “injury,” or “occurrence or injury.” See PJC 71.1. The
term used in PJC 71.11 should match that used in the liability question.

Product and product defendant submitted jointly. The Committee suggests
that the names of both the product and the product defendant be submitted jointly in the
comparative question if the charge also submits a question about the product
defendant’s negligence, unless the circumstances of the case warrant separate
submission. See e.g., Duncan v. Cessna Aircraft Co., 665 S.W.2d 414, 427 n.8 (Tex.
1984) (separate submission is warranted under prior law regarding cases involving both
products liability and negligence).
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Blanks for question numbers. The question numbers to be inserted in the
blank space in the conditioning instruction should coincide with those of the underlying
causation inquiries, which should generally be submitted in the liability questions.

Compare claimants separately. A separate comparative question should be
submitted for each claimant. TCPRC §§ 33.003, 33.011 (1); see also Haney Electric Co.
v. Hurst, 624 S.W.2d 602 (Tex. Civ. App.—Dallas 1981, writ dism’d by agr.). For
claimants seeking derivative damages, see PJC 71.13.

Liability of downstream parties. PJC 71.11 does not include questions
concerning persons downstream from the product defendant in the distribution of the
product because they are normally treated as one. If the evidence raises independent
liability facts against downstream parties, an independent submission concerning each
of them is appropriate, accompanied with instructions to limit the percentage finding to
such independent liability.

Use of “causation.” Although the Committee has chosen to continue to
compare causation, TCPRC § 33.011 (4) uses the term “responsibility”. (Note that the
1995 amendments to this section continued to use “percentage of responsibility”.) The
Committee therefore expresses no opinion on whether “responsibility” may be more
appropriate for cases filed after September 1,1987. See TCPRC § 33.011(4)
(“percentage of responsibility means that percentage attributed . . . with respect to
causing or contributing to cause in any way”). Duncan, 665 S.W.2d at 427.

Submission of settling person, contribution defendant, or responsible third
party. See PJC 71.2.

Instruction about contribution defendant. If there is a contribution defendant,
the following sentence should be added at the end of the instructional paragraph
beginning “The percentage you find. . .

If you answered “Yes” as to Connie Contributor in Question [4.1 or other
applicable liability question], you will be asked to attribute the percentage of negligence
as to Connie Contributor in Question [4.4 or other applicable proportionate
responsibility question].

If there is a dispute about plaintiff’s conduct. If the evidence raises questions
about the plaintiff's conduct, including some conduct that constituted the mere failure to
discover or guard against a product defect, the Committee suggests that the addition of
the following instruction, if requested, before the paragraph beginning “The percentages
you find. . . “

With respect to Paul Payne, do not consider any act or omission of Paul Payne
that constitutes a mere failure to discover or guard against a product defect.

In such a case, the above instruction should also be added to the general
negligence question. See General Motors Corp. v. Sanchez, 997 S.W.2d 584 (Tex.
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1999). See also Dresser Industries v. Lee, 880 S.W.2d 750, 755 (Tex. 1993) (failure to
request instruction waives error on appeal).
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PJC 71.12 Products Liability—Proportionate Responsibility If
Contribution Defendant Is Joined

If you have answered “Yes” to Question(s) [the liability question(s)] for more than
one of the persons named below, then answer the following question. Otherwise, do not
answer the following question.

The percentages you find must total 100 percent. The percentages must be
expressed in whole numbers. The percentage of causation attributable to a party or
product is not necessarily measured by the number of acts, omissions, or product
defects found.

QUESTION

With respect to causing or contributing to cause in any way the injury to Paul
Payne, find the percentage of causation, if any, attributable as between or among—

a. Don Davis %

b. Connie Contributor %

Total 100%
COMMENT

When to use. PJC 71.12 is an additional comparative question designed to
follow the comparative question in PJC 71.11 or 71.13. It submits the proportionate
responsibility between the defendant and a contribution defendant under Tex. Civ. Prac.
& Rem. Code Ann. § 33.016 (Vernon 1997). Section 33.016 specifically requires this
second comparative question. The responsibility of the claimant for any negligence
concerning his own claim is not to be included in this question.

If there is more than one defendant. If the responsibility of more than one
defendant is submitted, separate percentage answers should not be sought for each
defendant in PJC 71.12; rather, the names of all defendants should be grouped on one
answer line.

The ratio of responsibility between or among the defendants is fixed by the
answer to PJC 71.11 or 71.13, in which a separate answer is obtained for each
defendant. Seeking a second set of separate answers in PJC 71.12 might result in jury
confusion or conflicting answers. The contribution responsibility of each defendant may
be determined mathematically by allocating the percentage attributed to all defendants
in answer to PJC 71.12 in proportion to the relative percentages found for each
defendant in answer to PJC 71.11 or 71.13.

Il - 30



If there is more than one contribution defendant. If the responsibility of more
than one contribution defendant is submitted, a separate percentage answer should be
sought for each such contribution defendant.

PJC 71.13 Products Liability—Proportionate Responsibility—Derivative
Claimant

If you have answered “Yes” to Question(s) [the liability question(s)] for more than
one of those named below, then answer the following question. Otherwise, do not
answer the following question.

The percentages you find must total 100 percent. The percentages must be
expressed in whole numbers. The percentage of causation attributable to a party or
product is not necessarily measured by the number of acts, omissions, or product
defects found. The percentage attributable to a person need not be the same
percentage attributed to that person in answering another question.

QUESTION
For each party or product found by you in your answer to Question(s)

[the liability question(s)] to have caused the [occurrence] [injury] [occurrence or injury],
find the percentage caused by—

a. Don Davis %
b. The Panther automobile [and

Panther Manufacturing Co.] %
C. Mary Minor %
d. Fred Father %
e. Sam Settlor %
f. Responsible Ray %

Total 100%

COMMENT

When to use. Rule 277 requires a percentage question “in any case in which the
jury is required to apportion the loss among the parties.” Tex. R. Civ. P. 277. PJC 71.13
is designed to apportion loss in cases in which there is a derivative claimant—that is, a
claimant suing for damages caused by injuries to another. In the example above, Fred
Father is the derivative claimant and Mary Minor is the injured child. For PJC 71.13 to
apply, the child must not be suing the parent. A separate comparative submission is
required for the derivative claim. Tex. Civ. Prac. & Rem. Code Ann. §§ 33.003.
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33.011(1) (Vernon Supp. 1996); see also Leaned Electric Company v. Hurst, 624
S.w.2d 602, 611 (Tex. Civ. App.—Dallas 1981, writ dism’d by agr.)(“each plaintiff's
claim must be considered as if it were a separate suit”’). PJC 71.13 applies to the
derivative claim. For submission of the underlying claim against the defendant, see PJC
71.11.

Separate questions (such as PJCs 71.13 and 71.11) are submitted because the
negligence of a derivative claimant (Fred Father) will not bar or diminish the recovery of
the primary claimant (Mary Minor). On the other hand, the negligence of Mary Minor will
bar or diminish the recovery of both Mary Minor and Fred Father. For this reason, the
percentage of causation of both Mary Minor and Fred Father must be considered in
determining whether the recovery of Fred Father is barred or diminished.

Use of “occurrence,” “injury,” or “occurrence or injury.” See PJC 71.1. The
term used in PJC 71.13 should match that used in the liability question.

Liability question must also include name of derivative claimant. In cases
involving a derivative claimant. the basic liability question must also include the name of
the derivative claimant along with that of the primary claimant.

Blanks for question numbers. The question numbers to be inserted in the
blank space in the conditioning instruction should coincide with those of the underlying
causation inquiries, which should generally be submitted in the liability questions

Product and product defendant submitted jointly. The Committee suggests
that the names of both the product and the product defendant be submitted jointly in the
comparative question if the charge also submits a question about the product
defendant’'s negligence, unless the circumstances of the case warrant separate
submission. See e.g., Duncan v. Cessna Aircraft Co., 665 S.W.2d 414, 427 n.8 (Tex.
1984) (separate submission is warranted under prior law regarding cases involving both
products liability and negligence).

Liability of downstream parties. PJC 71.13 does not include questions
concerning persons downstream from the product defendant in the distribution of the
product, because they are normally treated as one. If the evidence raises independent
liability facts against downstream parties, an independent submission concerning each
of them is appropriate, accompanied with instructions to limit the percentage finding to
such independent liability.

Use of “causation.” Although the Committee has chosen to continue to
compare causation, TCPRC § 33.011(4) uses the term “responsibility”. (Note that the
1995 amendments to this section continued to use “percentage of responsibility”.) The
Committee therefore expresses no opinion on whether “responsibility” may be more
appropriate for cases filed after September 1, 1987. See TCPRC § 33.011(4)
(“percentage of responsibility means that percentage attributed . . . with respect to
causing or contributing to cause in any way”). Duncan, 665 S.W.2d at 497.
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Submission of settling person, contribution defendant, or responsible third party.
See PJC 71.2.
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